
THE HON’ BLE SRI JUSTICE M.SEETHARAMA MURTI 
 
 

Civil Revision Pet it ion No.212 of 2016  
 

ORDER: 
 
 
 The unsuccessful 3rd party-pet it ioner f iled this civil revision pet it ion 

under Sect ion 115 of the Code of Civil Procedure, 1908, (‘ the Code’ , for short ),  

assailing the order dated 06.01.2016 of the learned V Senior Civil Judge, City 

Civil Court , Hyderabad, passed in EA.no.261 of 2015 in EP.no.64 of 2015 f iled 

under Sect ion 47 read with Sect ion 151 of  the Code request ing to declare the 

decree, dated 23.01.2015, in OS.no.1417 of  2013 obtained by the respondent -

decree holder against  the defendant / late father of the pet it ioner-3rd party as a 

nullit y and unenforceable, as it  was passed against  a dead person.  

2.  I have heard the submissions of Sri Rama Sharma, learned counsel 

appearing for the revision pet it ioner-3rd party and of Sri B. Vij ay Sen Reddy, 

learned senior counsel appearing for the respondent -decree holder.  I have 

perused the material record.  

3.  The part ies shall hereinafter be referred to as the pet it ioner and the 

plaint if f / DHr for convenience and clarity. 

 
4.   The case of the pet it ioner and the submissions made on his behalf  in 

support  of  his claim that  the decree under execut ion, which was obtained 

against  a dead person, is a nullit y and unenforceable, in brief, is as follows:  

“ On 24.04.2015, he was informed by a neighbouring shop owner that  a person 

claiming to be a Bailif f  of the Court  came to the suit  schedule property at  

about  09:00 AM and took photographs of the schedule property.  On enquiries 

made with the said person (bailif f ) by the neighboring shop owner, Jayanthilal 

Jain, the said person (bailif f ) told him that  he is the Bailif f  of the Civil Courts 

and that  he has come to execute the warrant  in pursuance of a decree dated 

23.01.2015 passed in the suit ,  OS.No.1417 of  2013, against  the deceased father 
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of the pet it ioner.  The said person (bailif f ),  before leaving the property, 

further told the said neighboring shop owner that  since the schedule shop was 

closed, the neighboring shop owner, who was present  at  the t ime of visit  of the 

Bailif f ,  was considered as a witness.  After the bailif f  left ,  the said neighboring 

shop owner, on phone, immediately informed the pet it ioner about  the said 

facts.  On such informat ion received by the pet it ioner, he made enquiries 

through the counsel and came to know about  the f il ing of the suit  by the 

plaint if f  against  his father for evict ion from the suit  schedule property and 

other reliefs and that  his father was set  ex part e and that  thereafter his father 

f iled an applicat ion for set t ing aside the ex part e order and that  during the 

pendency of the said applicat ion f iled by his father, his father expired and that  

thereafter a memo, dated 27.06.2014, was f iled by the counsel on record for 

his father before the t rial Court  enclosing the Death Cert if icate of the father of  

the pet it ioner, but , the plaint if f  did not  take steps for bringing on record the 

legal heirs of the deceased father of the pet it ioner, who is the defendant  in 

the suit .   Hence, the pet it ioner was advised that  the decree thus obtained by 

the plaint if f-DHr is a nullit y, unenforceable and not  executable.  The pet it ioner 

is not  aware of the suit  proceedings t il l  he came to know of the same on 

24.04.2015 and unt il he made enquiries through his counsel.  The Bailif f  of the 

Court  submit ted a report  to the Court  that  the door of the suit  schedule 

premises was locked.  After the death of his father, the pet it ioner is carrying 

on business in the schedule property by paying a monthly rent  of Rs.8,500/ - to 

the DHr/ plaint if f .   There was no pract ice of issuing receipts.  Rents were paid 

upto March, 2015.  Rents were thus collected; and at  no point  of t ime, this 

pet it ioner was informed about  the pending suit  proceedings and the execut ion 

proceedings.  The acts of the plaint if f / DHr are mala f ide.  Since this pet it ioner 

is the son of the deceased-defendant  he is ent it led to resist  the execut ion 

proceedings including the execut ion of the delivery warrant  issued against  the 

dead person.  This pet it ioner who is in possession of the schedule property 
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cannot  be evicted.  As there is every possibilit y of the plaint if f / DHr t rying to 

evict  this pet it ioner from the property in pursuance of the decree obtained 

against  a dead person, he is const rained to f ile the subj ect  applicat ion for 

declaring the decree as a nullit y and unenforceable.”    

5.  Per cont ra, the case of the plaint if f / DHr and the submissions made by 

the learned senior counsel on his behalf ,  in brief, are as follows: 

 The material allegat ions made by the pet it ioner in his aff idavit  f iled in 

support  of the pet it ion are all false.  They are denied.  The pet it ioner and his 

father late N. Nagabhushanam, JDr, were together running business in Kirana 

and General Stores in the suit  schedule property for the last  20 years under the 

name and style ‘ Satyanarayana Kirana and General Stores’ .   Originally the said 

Nagabhushanam, the defendant , obtained two shops from the father of the 

plaint if f / DHr on lease.  From t ime to t ime, the rents were enhanced.  Lease 

deeds were also executed.  He is a chronic defaulter.  Since f ive years prior to 

the suit ,  he was unable to run his business and he was irregular in payments of 

rents and commit ted defaults in payments of rents for several months.  During 

the last  ten years prior to the suit  he used to pay rents through account  payee 

cheques; and on several occasions, the cheques bounced.  His bank account  

statement  discloses the said facts.  He was not  even opening the shops (suit  

schedule property) for the last  two years and did not  either pay the rents or 

vacate the shop despite requests made by the DHr-landlord.  The pet it ioner, 

who is associated in the business of his father, defendant , did not  pay rents.  A 

legal not ice was issued terminat ing the tenancy by the end of June, 2013, and 

calling upon the defendant  to vacate the property on or before 01.07.2013.  

The not ice was duly served.  The deceased defendant  got  issued a reply 

through his counsel on 20.06.2013; but ,  did not  vacate the property.  

Thereafter, the suit  for evict ion was inst ituted.  The pet it ioner falsely pleaded 

that  he is ignorant  of the pendency of the suit  and the passing of the decree in 
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the suit  and f iled the present  pet it ion under Sect ion 47 of the Code with a mala 

f ide intent ion to delay the execut ion proceedings and evict ion from the suit  

schedule property.  The defendant , having entered appearance in the suit ,  

failed to f ile his writ ten statement .  He was set  ex part e and the suit  was 

posted to 05.03.2014 for the DHr’ s/ Plaint if f ’ s evidence.  With an intent ion to 

drag on the proceedings, the defendant  f iled IA.no.163 of 2014 under Order IX 

Rule 7 of the Code to set  aside the ex part e order.  Later the counsel for the 

defendant  f iled a memo stat ing that  the defendant  died on 17.04.2014.  No 

informat ion about  the legal representat ives/ legal heirs of the deceased 

defendant  was furnished.  Later the legal heirs of  the deceased defendant  did 

not  intent ionally f ile an applicat ion for their impleadment  as pet it ioners in 

IA.no.163 of 2014 and no steps were taken by them to come on record as legal 

heirs of the deceased defendant .  As the legal representat ives made no efforts 

to part icipate in the proceedings of the suit ,  upon seeing the at t itude of the 

family members of the deceased defendant , the t rial Court  mindful of factual 

posit ion consciously allowed the plaint if f  in the suit  to proceed further as per 

the provision of Order XXII Rule 4 (4) of the Code and decreed the suit .   The 

pet it ioner watched through the counsel, all these proceedings and kept  quiet  

unt il the warrant  of delivery of possession was issued in the execut ion 

proceedings.  The pet it ioner kept  the premises under lock and key and 

obst ructed the due execut ion of the delivery warrant  and convenient ly f iled 

the present  applicat ion alleging falsely that  the decree was passed against  a 

dead person and that  it  is a nullit y and cannot  be executed.  The pet it ion is 

devoid of merit  and is liable to be dismissed with exemplary costs.  

6. The learned counsel for the pet it ioner and the learned senior counsel 

appearing for the DHr advanced arguments in line with the pleadings of the 

respect ive part ies.  The submissions are also ext racted supra, while narrat ing 

the pleadings, in detail.    
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7.  The vital and material facts which emerge from the content ions and 

submissions made on behalf  of the part ies, in brief, are as follows: 

   The DHr/ Plaint if f  brought  the suit  against  the defendant ,  

N. Nagabushanam, who is the father of the pet it ioner, for evict ion from the 

suit  schedule property (shops) and for recovery of money, that  is, arrears of  

rent  and damages.  The said defendant  having entered appearance did not  f ile 

his writ ten statement  even after the expiry of the t ime allowed under law for 

f il ing the writ ten statement .  Therefore, the defendant  was set  ex part e in the 

suit  on 24.02.2014.  While so, he f iled IA.no.163 of 2014 under Order IX Rule 7 

of the Code request ing to set  aside the ex part e order.  However, the counsel 

for the defendant  f iled a memo on 27.06.2014 stat ing that  the defendant  died 

on 17.05.2014.  The legal representat ives of the deceased defendant , including 

the pet it ioner, did not  seek their impleadment  in the suit  after the death of 

the sole defendant .  Nor did the DHr/ plaint if f  f ile an applicat ion to bring on 

record the legal representat ives of the deceased defendant .  Since the 

defendant  having entered appearance failed to f ile his writ ten statement  and 

remained ex part e and as the applicat ion f iled by him for set t ing aside the ex 

parte was not  pursued to its logical end due to his death during the pendency 

of the said applicat ion, the t rial Court  having invoked the provision of XXII Rule 

4 (4) of the Code granted exempt ion to the plaint if fs for subst itut ion of the 

legal heirs of the deceased sole defendant  and proceeded with the suit  against  

the deceased defendant  and recorded the evidence of the plaint if f  and decreed 

the suit .   Thus the suit  was decreed despite the fact  the sole defendant  died 

and his legal representat ives are not  on record.  Subsequent ly, the 

DHr/ plaint if f  f iled the execut ion pet it ion in EP.no.64 of 2015 for delivery of 

possession and sought  the relief of delivery of the decree schedule property.  

Even the said EP was f iled against  deceased defendant , though he died even 

before the suit  was decreed.  Thus, the execut ion pet it ion f iled against  a dead 

person without  impleading his legal representat ives even at  the stage of 
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execut ion is not  maintainable as any order passed against  a dead person would 

be a nullit y.  However, despite the fact  that  the execut ion pet it ion was f iled 

against  a dead person, the execut ing Court  issued a delivery warrant  to the 

Field Assistant  of  that  Court .  When the Field Assistant / Bailif f  went  to the 

property along with the delivery warrant , he found the property locked and 

made enquiries with the neighboring shop owner and informed him the details 

of his visit  considering the said neighboring shop owner as a witness.  The said 

neighboring shop owner furnished informat ion to the son of the deceased 

defendant -JDr, that  is, the pet it ioner herein.  At  that  stage, the pet it ioner, 

who is the son of the said defendant , f iled the subj ect  applicat ion contending, 

int er al ia, that  the decree obtained by the plaint if f-DHr against  a dead person 

is a nullit y and is unenforceable.  The plaint if f-DHr f iled a counter and resisted 

the applicat ion of the pet it ioner.  On merits and by the order impugned in this 

revision, the Court  below dismissed the said pet it ion of the pet it ioner.  Hence, 

the pet it ioner is before this Court . 

8. It  is to be f irst  noted that  there is no dispute that  in an applicat ion 

under Sect ion 47 of the Code the quest ion that  a decree is not  executable 

being a nullit y can be raised and that  the execut ing Court  is obligated to decide 

the said quest ion.  It  is also well set t led that  a decree which is a nullit y is no 

decree in the eye of law and that  even on consent  of the part ies such a decree 

cannot  be executed.  (See:  Kiran Singh v. Chaman Paswan:  AIR 1954 SC 340).  

It  is also t rue that  the Court  of execut ion can entertain the obj ect ion that  a 

decree is a nullit y either on the ground that  the Court  which passed it  has no 

inherent  j urisdict ion to pass it  or on the ground that  it  was passed against  a 

dead person.     
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8.1  In this set t ing of facts and submissions, it  is necessary to f irst  refer to 

Order XXII Rule 4 of  the Code, which reads as under: 

 

4. Procedure in case of death of one of several defendants or of sole 

defendant— (1) Where one of two or more defendants dies and the r ight  

to sue does not  survive against  the surviving defendant  or defendants 

alone, or a sole defendant  or sole surviving defendant  dies and the r ight  

to sue survives, the Court , on an applicat ion made in that  behalf ,  shall 

cause the legal representat ive of the deceased defendant  to be made a 

party and shall proceed with the suit .   

 
(2) Any person so made a party may make any defence appropriate to 

his character as legal representat ive of the deceased defendant .  

 
(3) Where within the t ime limited by law no applicat ion is made under 

sub-rule (1), the suit  shall abate as against  the deceased defendant .  

  
(4) The Court  whenever it  thinks f it ,  may exempt  the plaint if f  from the 

necessity of subst itut ing the legal representat ives of any such defendant  

who has failed to f i le a writ ten statement  or who, having f iled it ,  has 

failed to appear and contest  the suit  at  the hearing; and j udgment  may, 

in such case, be pronounced against  the said defendant  not  

withstanding the death of such defendant  and shall have the same force 

and effect  as if  it  has been pronounced before death took place.  

 

8.2  It  is apt  to also to refer to the following decisions relied upon by the 

learned senior counsel in support  of the case of the DHr/ plaint if f .   

(i) In Mata Prasad Mathur (dead) by LRs v. Jwala Prasad Mathur And 

Others1,  the short  quest ion that  arose for determinat ion in the appeal before 

the Supreme Court  is whether the suit  f iled by the Plaint if fs-Respondents 

seeking a decree for declarat ion, part it ion and inj unct ion against  the 

Appellants abated on the failure of the Plaint if fs to f ile an applicat ion for 

subst itut ion of the Legal Representat ives of Virendra Kumar one of the 

Defendants.  While answering the said quest ion the Supreme Court  having 

referred to history of amendment  of Order XXII Rule 4 of the Code held that  in 

the absence of any compelling reason to the cont rary the Courts below could 

and indeed ought  to have exercised the power vested in them to avoid 

                                                 
1
 (2013) 14 SCC 722 
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abatement  of the suit  by exempt ing the Plaint if f  from the necessity of 

subst itut ing the legal representat ive of the deceased Defendant -Virendra 

Kumar and that  the view taken by the First  Appellate Court  and the High Court  

that , failure to bring the legal representat ives of deceased Virendra Kumar did 

not  result  in abatement  of  the suit  can be more appropriately sustained on the 

st rength of the power of exempt ion that  was abundant ly available to the Courts 

below under Order XXII Rule 4(4) of the Code of Civil Procedure.   

It  is important  to note that  in this cited decision the facts ref lect  that  

the legal representat ives of Virendra Kumar, deceased therein, have already 

been brought  on record in the place of  Devendra Kumar, their uncle (Virendra 

Kumar's brother) who died issueless and therefore, they represented the estate 

left  behind by both Virendra Kumar and Devendra Kumar; and hence, the 

Supreme Court  held that  the exempt ion in that  view is only a mat ter of  

maintaining procedural rect itude more than any substant ial adj udicat ion of the 

mat ter in cont roversy. Thus the Supreme Court  also held that  it  has at  any rate 

adopted a liberal approach in set t ing aside abatement  of suits. 

 (i i) In Sushil K. Chakravarthy (D) thr. L.Rs. v. Tej . Propert ies Pvt .,  

Ltd.2,  the facts disclose that  he Defendant  Sushil K.C. entered appearance in 

CS (OS) No. 2501 of 1997 and f iled a writ ten statement  on 6.3.1998. 

Thereafter, Sushil K.C. stopped appearing in the said civil suit .  He was also not  

represented through counsel thereafter. It  seemed, that  the High Court  had 

proceeded with the mat ter under Order XXII Rule 4(4) of the Code of Civil 

Procedure, 1908, whereunder, it  is open to a court  to exempt  the Plaint if f  from 

the necessity of subst itut ing the legal representat ives of a deceased Defendant , 

who having f iled the writ ten statement , has failed to appear and contest  the 

suit .  In the said factual background it  was held that  in such a case, a court  may 

pronounce its j udgment , notwithstanding the death of such Defendant  and that  

such j udgment , would have the same force as it  would have, if  the same had 

                                                 
2
 2013 (4) ALD 89 (SC) 
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been pronounced before the death of the Defendant .  The facts of the case 

show that  the said Sushil K.C. was not  survived by any Class-I heir.   The 

Supreme Court  f inally held as follows:   

“ When the suit  was allowed to proceed further, without  insist ing on 

the impleadment  of the legal representat ives of Sushil K.C., it  was 

done on the court 's sat isfact ion, that  it  was a f it  case to exempt  the 

Plaint if f  (Tej  Propert ies) from the necessity of impleading the legal 

representat ives of the sole Defendant  Sushil K.C. (the Appellant  

herein). This could only have been done, on the sat isfact ion that  the 

parameters postulated under Order XXII Rule 4(4) of the Code of Civil 

Procedure, stood complied.”   

8.3  I have carefully read the provision of law and gone through the decisions 

cited by the learned counsel for the plaint if f / DHr.  In the case on hand, the 

pet it ioner who is the son of the deceased-sole defendant  is contending that  the 

decree is a nullit y as it  was passed against  his father after his father’ s death 

during the pendency of the suit  and despite the fact  that  the plaint if f  failed to 

bring on record the legal representat ives of the deceased defendant .   

8.4  The fact  of the mat ter is that  the sole defendant  had remained ex part e 

after having not  f iled the writ ten statement  despite the lapse of the t ime 

allowed under law for f il ing the writ ten statement .  The Court  passed a specif ic 

order set t ing him ex part e.  The defendant  did not  keep quiet  after he was set  

ex part e.  He f iled an applicat ion under Order IX Rule 7 of the Code for set t ing 

aside the ex part e order.  He died on 17.05.2014, that  is, during the pendency 

of the said applicat ion.  Therefore, it  cannot  be said that  having failed to f ile a 

writ ten statement  and having remained ex part e,  he has failed to appear 

before the Court .  It  is not  a case where the defendant  was not  set  ex part e 

despite his absence after entering his appearance.  In cont rast , after the 

defendant  was set  ex part e,  he appeared before the t rial Court  and f iled an 

interlocutory applicat ion to set  aside the ex part e order with an intent ion to 

contest  the suit  and was duly prosecut ing his said applicat ion t il l his death.  It  
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appears that  along with his said applicat ion, the defendant  also f iled his 

writ ten statement .  On his death during the pendency of the said pet it ion, his 

death was reported to the t rial Court  on 27.06.2014.  The learned counsel for 

the pet it ioner contends that  since the sole defendant , who f iled the 

applicat ion seeking to set  aside the order set t ing him ex part e in the suit ,  died, 

the quest ion of his legal representat ives prosecut ing the said applicat ion does 

not  arise for considerat ion for the reason that  they are not  party defendants to 

the suit  and that  it  is the obligat ion of the plaint if f  to bring on record the legal 

representat ives of the deceased defendant .  Further, the plaint if f  without  

taking any steps for bringing on record the legal representat ives of the 

deceased defendant , kept  quiet .  The Court  even without  an explicit  request  

from the plaint if f  proceeded with the further proceedings in the suit  despite 

the fact  that  the death of the sole defendant  was specif ically brought  to its 

not ice and the legal representat ives of the deceased sole defendant  were not  

brought  on record.  The suit  that  proceeded accordingly was ult imately 

decreed against  the deceased defendant .   The t rial Court  indeed passed an 

order suo mot u,  on 29.11.2014, stat ing that  as per the provision of CPC under 

Order XXII Rule 4(4) the plaint if f  is exempted from subst itut ing the legal 

representat ives of the defendant  in the circumstances and permit ted to 

proceed with the mat ter.  The t rial Court  proceeded with the suit  and recorded 

the evidence of the plaint if f  and decreed the suit  against  the defendant  with 

the knowledge that  the sole defendant  died and that  his legal representat ives 

were not  brought  on record.  There is one more aspect  to be adverted to in this 

mat ter which is peculiar to the facts of the case.  After the death of the 

defendant  on 17.05.2014, the plaint if f  f iled IA.no.21 of 2015 under Order VI 

Rule 17 read with Sect ion 151 of the Code for amendment  of the plaint  and the 

t rial Court  permit ted the plaint if f  to amend the plaint  as prayed for and seek 

addit ional reliefs.  In the original plaint , apart  from the other reliefs, damages 

were claimed @ 20,000/ - per month for the period from 01.07.2013 to 
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16.09.2013 only but , in the amended plaint  the said damages were claimed 

from 16.04.2013 to 01.07.2013 with interest  18% per annum and in addit ion 

future damages/ mesne prof its @ Rs.20,000/ - per month from the date of the 

suit  t il l date of evict ion were also claimed.  Even before the f il ing of the 

pet it ion for the amendment  of  the plaint , the defendant  died and his legal 

representat ives were, however, not  brought  on record.  Despite permit t ing the 

amendment  of the plaint , the plaint if f  was not  directed to bring on record the 

legal representat ives of the deceased defendant .  Therefore, this is not  a case 

where after the death of the defendant  the suit  proceeded on the same 

averments and for the same reliefs originally claimed in the plaint .  Further, 

the suit  is not  a suit  for recovery of money simplicter.  In a suit  for recovery of  

money exclusively due from the sole defendant , in case of his death, his legal 

heirs, would not  be liable personally for the suit  debt  as per common law but  

the estate of the deceased defendant  in the hands of his legal heirs would only 

be liable to the extent  of the suit  debt .  But , in the case on hand, admit tedly, 

the deceased defendant  was a tenant  in the suit  schedule property and the 

relief of recovery of evict ion was also sought .  Even in the counter of the DHr 

f iled in the Execut ion Applicat ion, it  is averred that  defendant ’ s son, that  is, 

the present  pet it ioner, is the associate in his father’ s business, which is being 

carried on in the plaint  schedule property.  As per common law, the tenancy 

rights are heritable.  Therefore, on the death of the father of  the pet it ioner, 

the pet it ioner, who is his son and on whom the tenancy rights devolved is 

ent it led to cont inue as a tenant  in the property t il l  an order of evict ion is 

legally obtained against  him.  Therefore, in the considered view of this Court , 

the pet it ioner has a right  to be heard and is ent it led to contest  the suit  so far 

as the relief of evict ion and other reliefs under facts and in law.   

8.5  The Supreme Court  in deed held that  exempt ion of subst itut ing the legal 

representat ives of the deceased defendant  could be granted only on the 

sat isfact ion that  the parameters postulated under Order XXII Rule 4(4) of the 
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Code stood complied.  In the light  of the facts of the case, aforestated reasons 

and the rat io in the decision, in the considered view of this Court , Order XXII 

Rule (4) of  the Code is not  applicable to the case on hand and that  therefore 

the decree passed in the suit  by the Trial Court  against  the deceased 

defendant , is a nullit y and cannot  be permit ted to be executed.  On the above 

analysis this Court  holds that  the impugned order of the execut ing Court  is 

liable to be set  aside. 

9.   In the result  the Civil Revision Pet it ion is allowed.  As a sequel, the order 

of the execut ing Court  passed in EA.no.261 of 2015 in EP.no.64 of 2015 is set  

aside and as a sequel the said EA is allowed and the decree, dated 23.01.2015, 

in OS.no.1417 of 2013 on the f ile of the Court  of the learned V Senior Civil 

Judge, City Civil Court , Hyderabad, is declared as a nullit y and is not  

executable. 

Miscellaneous pet it ions pending, if  any, also shall stand dismissed.  

There shall be no order as to costs.  

 

_____________________ 
M. SEETHARAMA MURTI, J 

17th January, 2017 
Vj l 


