
HON’ BLE SRI JUSTICE C. PRAVEEN KUMAR 

CIVIL REVISION PETITION No. 1645 of 2017  

ORDER:  

 

1) The present  Civil Revision Pet it ion is f iled by the 

pet it ioners/ plaint if fs under Art icle 227 of the Const itut ion of 

India, aggrieved by the order, dated 17.01.2017, passed in 

I.A.No.872 of 2016 in O.S.No.348 of 2016 on the f ile of the 

Addit ional Senior Civil Judge, Tirupat i,  wherein and 

whereunder an applicat ion f iled under Order XXVI Rule 9 of 

C.P.C. seeking appointment  of an advocate-commissioner to 

note down the physical features of the schedule property;  

unlawful const ruct ions made by the defendants in plaint  ‘ A’  

and ‘ B’  schedule propert ies and to take measurements of the 

const ruct ions and f ile a report  along with the sketch, was 

dismissed.  

2) The facts in issue are as under:  

 The pet it ioners/ plaint if fs f iled O.S.No.348 of 2016 

seeking declarat ion of t it le and a direct ion to the defendants 

to remove the il legal and unlawful const ruct ions made by the 

defendants in the plaint  “ A”  and “ B”  schedule propert ies and 

if  the defendants failed to do so, empower the plaint if fs to 

remove the same and take possession of the same through 
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process of the Court .  The contents of the aff idavit  f iled in 

support  of the pet it ion would show that  about  a month prior 

to f il ing of the pet it ion, the 1st plaint if f  went  to Bangalore 

and was doing plumbing works.  Taking advantage of his 

absence in Tirupat i,  the defendants colluded with each other 

and const ructed a building in plaint  “ C”  schedule property by 

encroaching plaint  “ A”  and “ B”  schedule propert ies and also 

erected concrete pillars and beams in their ent ire plaint  “ C”  

schedule property and in part  of plaint  “ A”  and “ B”  schedule 

propert ies.  As such, the plaint if fs f iled an applicat ion 

seeking appointment  of an advocate-commissioner to note 

down the physical features.  Respondent  No.1 f iled counter 

denying the averments made in the aff idavit  f iled in support  

of the pet it ion.  It  is stated that  plaint  “ D”  schedule property 

belonged to Government  Poramboke, classif ied as 

Mallaiahgunta kat ta and the same was occupied by one 

Put turu Yanadi Chellaiah.  He sold the said site to the 1st 

defendant .  After purchasing the same, she const ructed a 

thatched house, to which the Municipal Authorit ies have also 

assigned a door number.  Subsequent ly, she removed the 

thatched house and const ructed R.C.C.house in it s place.  

Apart  from that  she f iled O.S.No.434 of 1997 on the f ile of  

the I Addit ional Dist rict  Munsif ,  Tirupat i,  against  the plaint if fs 

which was decreed.  The j udgment  in the said suit  has 
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become f inal as no appeal was f iled by the plaint if fs herein.  

Therefore, it  is stated that  the pet it ioners have no right ,  

interest , t it le and possession of the suit  schedule propert ies 

and no fresh const ruct ion is going on as alleged in the 

aff idavit .   The 1st defendant  also obtained preliminary decree 

in O.S.No.128 of 1995 on the f ile of the I Addit ional Dist rict  

Munsif ,  Tirupat i,  with regard to the property bearing Door 

No.13-4-430 in the name of P.Ademma.  The said Ademma 

died intestate and her share was succeeded by the 1st 

defendant  and her younger sister P.Kanthamma as legal heirs.  

Thereafter, the 1st defendant  and her younger sister 

P.Kanthamma, sold their shares to the 2nd defendant  for a 

valid considerat ion of Rs.40,000/ - on 06.12.1998 and 

delivered possession of the same.  Since then he claims to be 

in exclusive possession and enj oyment  of the same.  In view 

of the above, it  is stated that  the plaint if fs have no right , 

interest , t it le or possession and enj oyment  whatsoever over 

the suit  schedule propert ies.  It  is further stated that  only 

with a view to collect  evidence and to prot ract  the mat ter,  

the plaint if fs f iled the present  applicat ion seeking 

appointment  of an advocate-commissioner.   

3) After considering the rival submissions made, the t rial 

Court  dismissed the said pet it ion.  Challenging the same, the 

present  Civil Revision Pet it ion is f iled.   
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4) Learned counsel for the plaint if fs would submit  that  the 

t rial Court  failed to appreciate that  the defendants involved 

in building const ruct ion act ivit ies in the ent ire plaint  ‘ C’  

schedule property by encroaching the plaint  ‘ A’  and ‘ B’  

schedule propert ies from North to South 6 feet , and East  to 

West  55 feet  on northern side of plaint  ‘ A’  and ‘ B’  schedule 

propert ies and southern side of plaint  ‘ C’  schedule property.   

The defendants raised pillars upto a height  of about  three 

feet  from the ground level and dumped the const ruct ion 

material ie. Steel, sand and bricks etc. as on 11.08.2016.  He 

further submits that  no prej udice would be caused to the 

respondents if  an advocate-commissioner is appointed to note 

down the physical features.   

5) Learned counsel for the respondents would submit  that  

the suit  is posted for t rial and the present  pet it ion is f iled 

only for collect ion of evidence as there is t it le dispute and 

that  appointment  of an advocate-commissioner is not  

necessary, more so, when the respondent  No.2 is in 

possession of the schedule property and no fresh const ruct ion 

is going on in the suit  schedule property.  

6) In Bandaru Mut yalu and anot her  v. Pal l i  Appalaraj u1 

a learned Single of this Court  while dealing with the aspect  of 
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appointment  of an advocate-commissioner before t rial held 

as under:  

“ Where there is cont roversy as to ident if icat ion, 

locat ion or measurement  of the land, local 

invest igat ion should be done at  an early stage so that  

the part ies are aware of the report  of the 

Commissioner and go to t rial prepared.  The party 

against  whom the report  may have gone may choose 

to adduce evidence in rebut tal.”    

7) In Haryana Wakf  Board v. Shant i  Sarup and ot hers2
 

the Apex Court  held that  in a case where demarcat ion of the 

disputed land is warranted, it  would be appropriate for the 

Court  to direct  invest igat ion by appoint ing a local 

invest igator under Order XXVI Rule 9 of C.P.C.   

8) In Pi l l i  Yadaiah and ot hers v. Pi l l i  Komraiah and 

ot hers3 another learned Single Judge of this Court  while 

dealing with the applicat ion for appointment  of commissioner 

held as under:  

“ The appointment  of Advocate-Commissioner to note 

the physical features in view of the cont radictory 

stands taken by the part ies is essent ial to avoid 

voluminous oral evidence.”  

9) Having regard to the j udgments referred to above and 

taking into considerat ion the facts in issue, appointment  of 

advocate-commissioner to note down the physical features of 
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schedule property and f ile rough sketch may not  amount  to 

collect ing evidence but  on the otherhand it  would help to 

avoid voluminous oral evidence.   Though the suit  is for t it le,  

but  having regard to the fact  situat ion more part icularly with 

regard to the encroachments alleged to have been made by 

the defendants, no prej udice would be caused if  an advocate 

commissioner is appointed. 

10) Accordingly, the Civil Revision Pet it ion is allowed 

set t ing aside the order, dated 17.01.2017 passed in 

I.A.No.872 of 2016 in O.S.No.348 of 2016 on the f ile of the 

Addit ional Senior Civil Judge, Tirupat i,  I.A.No.872 of 2016 

stands allowed to the extent  of appointment  of Advocate-

commissioner to note down the physical features of the 

schedule property with the help of an approved surveyor.   

The t rial Court  is directed to appoint  the Advocate-

commissioner for the said purpose.  There shall be no order 

as to costs.   

11) Miscellaneous pet it ions, if  any, pending shall stand 

closed.  

_________________________ 
     JUSTICE C. PRAVEEN KUMAR 

08.08.2017  
gkv  

 

 


