
THE HON’BLE SRI  JUSTI CE M.SEETHARAMA MURTI  

 

Cr im in a l  Pet i t ion  No .2 3 0 6  o f  2 0 1 1  

 

ORDER:  

 

 This cr im inal pet it ion, under Sect ion 482 of the Code of Crim inal 

Procedure, 1973, ( ‘the Code’, for short ) , is filed by the pet it ioner-

accused request ing to quash the proceedings against  her in 

C.C.No.146 of 2010 on the file of the Court  of the learned Special 

Judicial Magist rate for Excise Cases, Ongole of Prakasam  Dist r ict .  

2. I  have heard the subm issions of Sri Dr.K.Satyanarayana Rao, 

learned counsel for the pet it ioner-accused;  of Sri N. Nirm al Kum ar, 

learned counsel for the 1st respondent -com plainant ;  and, of the 

learned Public Prosecutor (AP)  represent ing the 2nd respondent -State.  

I  have perused the m aterial record.  

3. At  the outset , it  is to be noted that  the com plainant  filed the 

afore-stated Calendar Case against  the accused under Sect ion 142 of 

the Negot iable I nst rum ents Act , 1881, read with Sect ions 190 & 200 of 

the Code request ing to punish the accused for the offence punishable 

under Sect ion 138 of the N.I . Act .  The accused having entered 

appearance filed this pet it ion to quash the proceedings in the above 

Calendar Case against  her.  The com plainant  is resist ing this pet it ion.  

4. The case of the pet it ioner-accused in support  of her request  to 

quash the proceedings in the Calendar Case against  her, in br ief, is 

this:  

 The case filed against  her is a false case. I t  was alleged that  this 

accused issued a cheque bearing no.597728 drawn on State Bank of 

Hyderabad, Ongole Branch, for Rs.1,30,000/ -  to the com plainant  
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towards discharge of a legally enforceable debt  viz., loan of 

Rs.90,000/ -  alleged to have been borrowed, on 18.10.2006, by the 

accused for HER fam ily necessit ies on the foot  of a prom issory note 

executed on the even date agreeing to repay the sam e with interest  at  

24%  per annum  either to the com plainant  or her order on dem and and 

that  the accused failed to repay the debt  inspite of repeated oral 

dem ands and writ ten dem and, dated 23.09.2009.  The com plainant  in-

fact  filed O.S.No.408 of 2009 against  this accused on the file of the 

Court  of the learned Addit ional Senior Civil Judge, Ongole, for recovery 

of the alleged prom issory note debt  and the accused is resist ing the 

said suit .  The accused belongs to a reputed fam ily and is a 

Governm ent  servant .  There is no need for her to borrow m oney from  

any others.  The com plaint  is filed to degrade and defam e the 

pet it ioner-accused.  The com plainant  has no capacity to lend the 

alleged am ount .  The cheque purported to have been issued was 

created and fabricated.  I n the com plaint  it  is alleged that  the said 

cheque when presented for collect ion through SBI , Chim akurthy 

branch, was honoured and a sum  of Rs.1.00 lakh was received by the 

com plainant  under the said cheque.  However, it  was further alleged in 

the com plaint  that  the Bank did not  pay the balance am ount  

subsequent ly to the com plainant  on one pretext  or the other and 

hence, the com plainant  raised a consum er dispute and filed C.D.No.42 

of 2010 before the Dist r ict  Consum er Forum , Ongole, against  the bank 

authorit ies for deficiency of service and that  on receipt  of sum m ons in 

the said dispute the bank authorit ies surprisingly took a ‘U’ turn and 

returned the cheque along with a com m unicat ion, dated 18.05.2010 

and along with a m em o of SBH, Ongole, stat ing that  the cheque was 

dishonoured for the reason ‘insufficient  funds’ and asked the 
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com plainant  to pay back Rs.1.00 lakh, which was paid by the bank to 

her and that  on that  the com plainant  cam e to know that  the cheque 

was dishonoured and, therefore, the com plainant  got  issued a 

statutory not ice, dated 08.06.2010, to the accused dem anding 

paym ent  of the am ount  covered by the dishonoured cheque and that  

the accused received the said not ice at  her work place, on 14.06.2010, 

under an acknowledgem ent , but , the accused failed to give a reply or 

m ake the paym ent .  From  the com plaint  averm ents itself,  it  is 

m anifest  that  the ingredients of the penal provisions are not  at t racted 

to the case on hand.  The Magist rate while taking cognizance is obliged 

to sat isfy him self as to whether the ingredients of the offence alleged 

are m ade out  or not .  Even according to the case of the com plainant , 

the cheque was part ly honoured and she received Rs.1.00 lakh;  and, 

she did not  return the said am ount  to the Bank;  and, later on the basis 

of an endorsem ent  given by the bank that  the cheque was dishonoured 

the present  com plaint  was lodged.  The statutory not ice was not  given 

within the t im e allowed under law.  The cheque return m em o was 

m anipulated for the purpose of get t ing over the issue of lim itat ion.  

The subsequent  dishonour of the cheque, after the cheque was part ly 

honoured and the com plainant  received part  of the cheque am ount , 

does not  at t ract  the penal provision under Sect ion 138 of the NI  Act .   

The ingredients of the penal provisions are not  sat isfied and, therefore, 

the accused is ent it led to be discharged.  

5. Per cont ra, learned counsel for the com plainant  while reiterat ing 

the pleaded case of the com plainant  would subm it  as follows:   

 The cheque was issued towards part  sat isfact ion of a legally 

enforceable prom issory note debt .  When the cheque was presented to 
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com plainant ’s banker, viz, SBI , Chim akurt i Branch, the cheque was 

init ially honoured and the Bank credited an am ount  of Rs.1.00 lakh to 

her account .  The com plainant  has withdrawn the said am ount  of 

rupees one lakh.  Subsequent ly, the bank did not  pay the balance 

am ount  to the com plainant  on one pretext  or the other.  Therefore, the 

com plainant  raised a Consum er Dispute. After receiving sum m ons in 

the Consum er Dispute, the bank surprisingly took a ‘U’ turn and 

returned, on 19.05.2010, the cheque with the com m unicat ion, dated 

18.05.2010, along with m em o of SBH, Ongole, dated 24.04.2010, 

inform ing that  the cheque was dishonoured due to ‘insufficient  funds’ 

and asked the com plainant  to pay back Rs.1 lakh, which was paid to 

her earlier.  Since the com plainant  filed a consum er dispute she did 

not  return the said am ount .  I n any view of the m at ter, the cheque 

was returned with the endorsem ent  ‘funds insufficient ’ through 

com m unicat ion, dated 18.05.2010.  The sam e was received by the 

com plainant , on 19.05.2010.  On 08.06.2010, that  is, within the t im e 

allowed under law, a statutory not ice was issued.  The not ice was 

served at  the work place address of the accused, on 14.06.2010.  

Hence, in the peculiar circum stances and for no fault  of the 

com plainant  and for the m istake, if any, of the Bank, the com plainant  

cannot  be penalised and the accused cannot  take undue advantage of 

the situat ion and seek quashm ent  of the Calendar Case against  her.  

I n view of the com plex fact  situat ion of the case, the case has to be 

t r ied and the accused is required to face t r ial.  

6. Before proceeding further, it  is profitable to refer to the 

undisputed legal posit ion obtaining.  A charge can be fram ed against  

an accused in a case where the prosecut ion/ com plainant  has placed on 
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record sufficient  evidence to show a prim a facie case against  her under 

a part icular penal provision of law. I n case the prosecut ion or 

com plainant  fails in its pr im ary duty to show a prim a facie case to 

proceed against  the accused i.e., when the Court  com es to the 

conclusion that  there is no sufficient  ground to proceed against  the 

accused, he shall be discharged forthwith. I t  is a well set t led pr inciple 

of Crim inal Jurisprudence that  a Court  would not  require the 

prosecut ion/ com plainant  to prove its case beyond any shadow of doubt  

at  the t im e of fram ing of the charge or at  the pre- t r ial stage as the 

prosecut ion or the com plainant  is required to do so only at  the t im e of 

conclusion of its case in order to bring hom e the guilt  of the accused.  

At  the stage of fram ing of charge or at  the t im e of considering the 

request  m ade by the accused for quashing the proceedings, the 

prosecut ion/ com plainant  is under an obligat ion to place only that  m uch 

m aterial against  the accused which m ay be sufficient  enough in the 

circum stances of a given case to draw a presum pt ion that  the accused 

has com m it ted an offence.  Further, in Nir an j an  Sin g h  Kar am  Sin g h  

Pu n j ab i  v . Ji t en d r a Bh im r a j  Bi j j a  an d  o t h er s  [ 1990 Cri L.J. 1869] , 

the Suprem e Court  held as follows:  "From  the above discussion it  

seem s well set t led that  at  the Sect ion 227-228 stage the Court  is 

required to evaluate the m aterial and docum ents on record with a view 

to finding out  if the facts em erging there from  taken at  their  face value 

disclose the existence of all the ingredients const itut ing the alleged 

offence.  The Court  m ay for this lim ited purpose sift  the evidence as it  

cannot  be expected even at  that  init ial stage to accept  all that  the 

prosecut ion states as gospel t ruth even if it  is opposed to com m on 

sense or the broad probabilit ies of the case."   I n Un ion  o f  I n d ia  v . 

Pr af u l la  Ku m ar  Sam al  an d  an o t h er  [ 1979CriLJ154] , the Suprem e 
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Court  held as follows:   "The Judge while considering the quest ion of 

fram ing the charges under Sect ion 227 of the Code has the undoubted 

power to sift  and weigh the evidence for the lim ited purpose of finding 

out  whether or not  a prim a facie case against  the accused has been 

m ade out . Where the m aterials placed before the Court  disclose grave 

suspicion against  the accused, which has not  been properly explained, 

the Court  will be fully just ified in fram ing a charge and proceeding with 

the t r ial.  The test  to determ ine a prim a facie case would naturally 

depend upon the facts of each case and it  is difficult  to lay down a rule 

of universal applicat ion. By and large however if two views are equally 

possible and the Judge is sat isfied that  the evidence produced before 

him  while giving r ise to som e suspicion but  not  grave suspicion against  

the accused, he will be fully within his r ight  to discharge the accused.  

I n exercising his jur isdict ion under Sect ion 227 the Judge which under 

the present  Code is a senior and experienced Judge cannot  act  m erely 

as a Post  Office or a m outhpiece of the prosecut ion, but  has to 

consider the broad probabilit ies of the case, the total effect  of the 

evidence and the docum ents produced before the Court , any basic 

infirm it ies appearing in the case and so on.  This however does not  

m ean that  the Judge should m ake a roving enquiry into the pros and 

cons of the m at ter and weigh the evidence as if he was conduct ing a 

t r ial."   Be it  noted that  the present  CC can be disposed of on m erits by 

adopt ing sum m ary procedure envisaged under the Code. 

7. I  have given earnest  considerat ion to the facts and subm issions.  

This Court  at  the t im e of exam ining the request  for quashing the 

proceedings will not  conduct  a roving enquiry or a m ini t r ial.  Whether 

the prom issory note t ransact ion between the part ies is t rue or not  will 
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have to be adjudged after full fledged t r ial in the proceedings between 

the part ies in the t r ial Court .  According to the case of the 

com plainant , a cheque bearing no.597728, dated 27.10.2009, for 

Rs.1,30,000/ -  drawn on SBH, Ongole, was issued by the accused to 

the com plainant  towards part  sat isfact ion of the legally enforceable 

debt .  The accused denies borrowal stat ing that  she is a reputed 

person and a Governm ent  servant  and there was no need for her to 

borrow any m oney.  These r ival content ions and the issue arising out  

of the facts asserted and denied require adjudicat ion after full fledged 

t r ial.   Be that  as it  m ay.  The cheque in quest ion when presented 

through SBI , Chim akurthi branch, was init ially honoured and an 

am ount  of Rs.1,00,000/ -  was credited and paid to the account  of the 

com plainant .  As per her statem ent  in the com plaint , she also 

withdrew the said am ount  from  the account .  Later, the bank did not  

pay her, the balance am ount  covered by the cheque.  Therefore, the 

com plainant  raised a consum er dispute.  On receipt  of sum m ons in the 

consum er dispute, the bank returned the cheque with com m unicat ion, 

dated 18.05.2010, along with a m em o of the SBH, Ongole, dated 

24.04.2010, inform ing the com plainant  that  the cheque was 

dishonoured for the reason ‘insufficient  funds’;  the bank further asked 

the com plainant  to pay back Rs.1.00 lakh which was already paid to 

her.  Thus, according to the com plainant  she cam e to know about  the 

dishonour of the cheque for the first  t im e only when the said 

com m unicat ion was received on 19.05.2010.  Later, on 08.06.2010, a 

statutory not ice was issued. The com plaint  was lodged inter alia 

alleging that  the said not ice was received under acknowledgem ent , 

dated 14.06.2010, and that  neither a reply was issued nor the am ount  
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covered by the cheque was paid and hence, the accused is liable to be 

punished as per law.  

8. I n this backdrop it  is to be noted that  the accused contends that  

the com plaint  is barred by t im e as the m em o showing the dishonour of 

the cheque with the endorsem ent  ‘insufficient  funds’ is dated 

24.04.2010 and in that  said m em o the date or iginally put  as 

24.10.2010 was corrected as 24.04.2010.  The cheque in quest ion is 

dated 27.10.2010.  However, the date of return, 24.10.2010, which 

was corrected under the signature of a bank officer as 24.04.2010 

does not  help the accused to contend that  the cheque return m em o is 

m anipulated, is the content ion of the com plainant .  Even the 

m anipulat ion aspect  being a quest ion of fact  need not  be prejudged at  

this stage.  Be that  as it  m ay.  I n the peculiar facts and circum stances 

of the case, the com plainant  contends that , on 19.05.2010, he was 

served with the cheque return m em o of the SBI , dated 24.04.2010, 

along with com m unicat ion, dated 18.05.2010, of his banker.  

Therefore, she subm its that  the not ice was issued well within t im e.  I n 

view of the r ival content ions, this aspect  also being a m ixed quest ion 

of fact  and law has to be adjudicated after full fledged t r ial but  not  at  

this stage.  

9. Com ing to the aspect  of non fulfilm ent  of the ingredients of the 

provision of Sect ion 138 of the NI  Act , there is no dispute with the 

legal proposit ions in the decisions in M/ s.Pear ey  La l  Raj en d r a 

Ku m ar  Pv t .Lt d ., v . St at e o f  Raj ast h an  &  an o t h er 1 ;  Su b od h  S. 

Salask ar  v . Jay p r ak ash  M. Sh ah  an d  an o t h er 2 ;  Har m an  

Elect r on ics Pr iv at e Lim i t ed  v . Nat ion a l  Pan ason ic I n d ia  Pr iv at e 

                                                 
1
 CRIMES IX-1994(3) 308 

2
 AIR 2008 SC 3086 
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Lt d .,3 ;  and, Siv a Ku m ar  v . Nat ar a j an .4   From  a reading of the 

decisions, it  is m anifest  that  at  the t im e of taking cognizance a 

Magist rate has to exam ine as to whether condit ions precedent  for  

taking cognizance under Sect ion 138 of the NI  Act  are sat isfied or not .  

I t  is also t rue that  a com plaint  pet it ion alleging com m ission of the 

offence under Sect ion 138 of the NI  Act  m ust  dem onst rate that  the 

following ingredients exist :  (a)  a cheque was issued;  (b)  the sam e was 

presented;  (c)  but , it  was dishonoured;  (d)  a not ice in term s of the 

said provision was served on the person sought  to be m ade liable;  and 

(e)  despite service of not ice, neither any paym ent  was m ade nor other 

obligat ions, if any, were com plied with within fifteen days from  the 

date of receipt  of the not ice. I n the case on hand, the com plaint  

discloses that  a cheque was issued, the sam e was presented and that  

it  was eventually dishonoured and a not ice in term s of the said 

provision was served on the person to be m ade liable and that  the 

not ice was also issued within t im e from  the date of the knowledge of 

the dishonour of the cheque and that  despite service of not ice neither 

paym ent  was m ade nor a reply was issued.  When the com plainant  

raises all the pleas regarding the ingredients of offence under Sect ion 

138 of the NI  Act , then at  the t im e of taking cognizance a Magist rate is 

not  expected to go into the nicet ies of the case;  and, at  the stage of 

taking cognizance and before the part ies enter t r ial the learned 

Magist rate is not  required to exam ine the nicet ies of the case and he 

has to only exam ine as to whether the com plaint  discloses a prim a 

facie case. I t  is t r ite to observe that  this present  case presents a queer 

and rare com plex fact  situat ion and the com plainant  says that  the 

                                                 
3
 (2009) 1 SCC 720 

4
 (2009) 13 SCC 623 
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bank is responsible and that  she cannot  be faulted for various acts of 

the bank and that  the accused also cannot  take advantage of the 

peculiar fact  situat ion for which the com plainant  is not  responsible.  I n 

any view of the m at ter, in view of the st range and com plex fact  

situat ion of the case, this Court  holds that  this is not  a fit  case for 

quashing the proceedings by exercising jur isdict ion under Sect ion 482 

of the Code and that  it  is difficult  to hold at  a pre t r ial stage that  the 

penal provisions are not  at t racted to the case on hand.  

10. On the above analysis and for all the reasons assigned supra and 

the legal posit ion obtaining, this Court  finds that  the request  of the 

pet it ioner-accused to quash the cr im inal proceedings against  her does 

not  m erit  considerat ion and that  the pet it ion is liable for dism issal.  

However, it  is needless to state that  this Court  did not  express any 

opinion on the m erits of the m at ter and it  is open to the accused 

herein to raise before the t r ial Court  all the content ions and defences, 

which the facts of the case and law perm it . 

11. I n the result , the Crim inal Pet it ion is dism issed.  

 Miscellaneous pet it ions pending, if any, shall stand closed.  

 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

M.SEETHARAMA MURTI , J 

18.09.2017 

Vj l 

 


