
HON’ BLE SRI JUSTICE C. PRAVEEN KUMAR 

CIVIL REVISION PETITION No. 3825 of 2017  

ORDER:  

1) Assailing the order dated 07.07.2017, passed in I.A.No.38 of 

2017 in O.S.No.41 of 2011 on the f ile of the I Addit ional Dist rict  

Judge, Chit toor, where an applicat ion f iled under Order XXVI Rule 

2 of C.P.C. to appoint  an advocate-commissioner to record the 

chief and cross examinat ion at  the house of the pet it ioner at  

Bangalore, was rej ected, the present  Civil Revision Pet it ion is 

f iled under Art icle 227 of the Const itut ion of India.   

2) At  the t ime when the mat ter is taken up for hearing, it  is 

brought  to the not ice of the Court  that  the pet it ioner by name 

Manyam Chamundeswari,  who has to depose on behalf  of her two 

minor daughters, is now staying at  Srikalahast i as she got  herself  

shif ted to her parents house due to il l health.   

3) Heard both sides.  

4) As seen from the record, two minor daughters of 

Chamundeswari f iled the above suit  represented by their mother 

as natural guardian, seeking declarat ion of their rights and t it le 

over the plaint  schedule propert ies and also a direct ion to 

defendant  Nos.1 to 4 to deliver vacant  possession of the plaint  

schedule propert ies.  The mother of the minor children f iled the 

present  applicat ion seeking appointment  of an advocate-

commissioner to record her evidence in chief and cross on the 



 

 
2 

ground that  she has been suffering with gynecological problem 

apart  from sciat ica to her right  leg.  In support  of her plea, she 

placed on record a cert if icate issued by Dr. Santosh Roy, 

Bangalore, wherein it  was stated that  Smt .M.Chamundeswari, is 

suffering from Sciat ica pain on the right  leg and is advised bed 

rest  for six weeks.  The said cert if icate is dated 04.03.2017.  After 

hearing both sides, the t rial Court  rej ected the request  on the 

ground that  the pet it ioner was asked to take bed rest  for six 

weeks which period is over and there is any amount  of doubt  with 

regard to the issuance of cert if icate since no medical record has 

been placed to show that  she was suffering from sciat ica problem 

since two years apart  from back pain etc.  Challenging the same, 

the present  Civil Revision Pet it ion is f iled.  

5) Learned counsel for the pet it ioner mainly submits that  due 

to il l health, the pet it ioner took t reatment  in Bangalore for some 

t ime and later got  herself  shif ted to Srikalahast i and started 

staying with her mother.  He placed on record the medical 

cert if icates issued by Dr.D.B.Sasidhar Reddy, a pract icing doctor 

at  Tirupat i and Dr.P.Prameelamma, a pract icing doctor at  

Srikalahast i in support  of his plea.  He also refers to some of the 

j udgments of this Court  and also that  of Apex Court  to show that  

even in the absence of any medical record, the Court  can order 

appointment  of an advocate-commissioner to record the evidence 

of a witness, if  it  is sat isf ied that  the pet it ioner is sick.   
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6) On the other hand, learned counsels appearing for the 

respondents would submit  that  since the issue relates to 

genuineness of the WILL, the presence of the witness in the Court  

is very much essent ial,  as the demeanor of the witness is to be 

seen by the Court  in j udging the veracity.  He also relied upon the 

j udgment  of this Court  in D.Chendrakala and ot hers v. Sr i  

Mat asharma Seva Sangam, Kakinada1  and also the j udgment  of 

the Apex Court  in Salem Advocat e Bar  Associat ion, Tami lnadu 

v. Union of  India2.   Hence, pleased that  since the issue involved 

in the present  case is a complex one, the presence of the witness 

in the Court  is very much essent ial.   He further submits that  a 

witness can be act ively cross-examined only when she is present  

in the Court  and not  in her house, where the atmosphere is 

conducive to her.  He also submits that  the very medical 

cert if icates which have been placed on record are fake.  He also 

refers to the interpolat ions which are made on the cert if icate 

issued by the doctor at  Bangalore with regard to date of it s 

issuance.  The cert if icates dated 21.07.2017 issued by the doctors 

at  Tirupat i and Srikalahast i,  show that  the pet it ioner, who was 

originally staying in Bangalore, is now residing in Srikalahast i and 

she is suffering from bil sciat ica and neurogenic claudicat ion.  

Insofar as the cert if icate issued by the Gynecologist , it  shows that  

the pet it ioner is suffering with “ DUB bleeding PV”  since one 

month. The cert if icate further says that  though the pat ient  was 
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 (2007) 1 ALD 121  
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  AIR 2005 (SC) 3353  
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t reated at  Bangalore, bleeding could not  be cont rolled and the 

ult ra sound diagnosis showed f ibroids.   

7) Having regard to the above, both the doctors advised her to 

take bed rest  for couple of months.  It  is also to be noted here 

that  the persons, who f iled the suit  are the two minor daughters 

of the pet it ioner and she is deposing on behalf  of her two minor 

daughters.   

8) The averments in the plaint  would show that  the propert ies 

are self  acquired propert ies of their great  paternal grand father 

namely Munaswamy Reddy.  The said Munaswamy Reddy had a son 

and two daughters Swadesamma and Bharathamma, who are 

defendant  Nos.2 and 3 herein.  Defendant  No.4 is the daughter of 

Swadesamma.  The said Munaswamy Reddy died on 23.01.2010.  

Therefore, the plaint if fs are none otherthan the great  grand 

children of late K.Munaswamy Reddy, through defendant  No.1 and 

Chamundeswari.   It  is stated that  during his life t ime, Munaswamy 

Reddy, executed a registered WILL in favour of his wife 

Kamalamma and another bequeathing propert ies, but  she pre-

deceased him on 01.03.2006 and thus the WILL became non-est  as 

Munaswamy Reddy cont inued to be the real owner.  Having regard 

to the manner in which defendant  No.1 is leading his life and as 

he is accustomed to all vices and had ext ra marital relat ionship, 

the plaint if fs states that  Munaswamy Reddy was feeling guilty of 

spoiling the lives of the plaint if fs and their mother, as he was the 

root  cause of the marriage.  Having regard to the above, he is said 
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to have executed a WILL on 18.01.2010 bequeathing the 

propert ies in favour of the plaint if fs, by keeping Chamundeswari 

as guardian and by canceling the earlier WILL dated 17.09.1980.   

9) From the above, it  is clear that  the main dispute is between 

the family members and the alleged WILL is said to have been 

executed by Munaswamy Reddy in favour of the plaint if fs.   

10) In Poola Lakshmi Narayanamma v. Gaddam Venkat a 

Subbaiah and anot her3  a learned Single Judge of this Court  held 

as under:  

“ 12. In view of the facts and circumstances especially 

taking the old age of the revision pet it ioner into 

considerat ion and also the medical cert if icate, the 

impugned order cannot  be sustained since the discret ion 

was not  exercised j udiciously and in proper perspect ive 

and accordingly, the impugned order is hereby set  aside. It  

is needless to say that  in view of the direct ion already 

issued for early disposal of the suit ,  the learned Judge is 

directed to appoint  a Commissioner forthwith to complete 

the examinat ion of the revision pet it ioner and to further 

proceed with the mat ter as expedit iously as possible. It  is 

brought  to the not ice of this Court  that  recording of the 

evidence on commission at  the house of the pet it ioner's 

son may not  be j ust  and proper in view of the fact  that  the 

sons of the pet it ioner occupy certain off icial posit ions. In 

view of the same, it  would be j ust  to direct  the 

Commissioner to record her evidence at  any other 

appropriate place which the learned Judge may deem f it  

and proper in the facts and circumstances of the case.”    
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 (2005) 5 ALT 755  
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11) In Vinayak Trading Company, Raichoor  and ot hers v. 

M/s. Sham Sunder  and Co. Adi labad4 a learned Single Judge of 

this Court  held as under:  

“ A reading of rule 2 would amplify that  the discret ion of 

the Court  is wide enough to order issue of commission on 

its own mot ion or on aff idavit  or otherwise.  Therefore, an 

aff idavit  of a party or a witness is not  mandatory nor a 

condit ion precedent .  What  is required is the appraisement  

of the facts and circumstances under which the party is 

invit ing the court  to exercise its discret ion.”  

12) In V.K.Chandra Sekhar  v. V.K.Suseelamma (died) by 

L.R.s5,  a learned Single Judge of this Court  held as under:  

“ At  the outset , it  is to be not iced that  in the writ ten 

statement  f iled by the 2nd defendant , it  was specif ically 

pleaded that  the 1st defendant  executed a will dated 

15.09.1999 bequeathing her propert ies in favour of 

defendants 2 to 4. The suit  agreement  dated 30.12.1995 

has been disputed by the 1st defendant  in the writ ten 

statement  f iled by her during her lifet ime and it  was 

contended that  the suit  agreement  was fabricated and 

forged with a  mala f ide intent ion to grab the suit  

property. Admit tedly the defendants 2 to 4 are claiming 

right  and t it le over the suit  schedule property by virtue of 

the alleged will executed by their mother dated 

15.09.1999. To substant iate the t it le claimed by them, 

they wanted to examine the at testors of the will dated 

15.09.1999. The present  applicat ion is f iled for 

appointment  of  a Commissioner to record the evidence of 

the said witnesses which is permissible under Order 26 

Rule 1 of C.P.C. if  the Court  is sat isf ied that  the witness 

who on account  of il lness or inf irmity is unable to at tend 

the Court . It  is pleaded by the defendants 2 to 4 that  the 
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 (2010) 1 ALD 349  
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at testors of the will dated 15.09.1999 have become old 

and are unable to at tend the Court  to give evidence.The 

plaint if f  in his counter did not  specif ically dispute the said 

plea but  only contended that  the inabilit y of the witnesses 

has not  been cert if ied by a competent  authority and that  

the examinat ion of the said witnesses is not  relevant  for 

adj udicat ion of the issue in quest ion.  

 

The Court  below having been sat isf ied with the reasons 

given by the applicants for appoint ing a Commissioner 

thought  it  f it  to allow the applicat ion making it  clear that  

the Commissioner’ s fee and the other expenses including 

the expenses incurred by the plaint if f  to go to Tirupat i 

along with his advocate to cross-examine the witnesses 

shall be borne by the applicants/ defendants 2 to 4.”   

13) From the j udgments referred to above, it  is clear that  if  a 

witness is unable to at tend the Court  either due to sickness or 

otherwise, a discret ion is given to the Court  to appoint  an 

advocate-commissioner to record her evidence.  However in 

Kodipaka Venkat esham v. Pasula Narsamma and anot her6  this 

Court  held as under:  

“ 6. It  is t rue that  Parliament  amended Order 18 C.P.C., 

to enable the Courts to record the evidence of 

witnesses, in cross-examinat ion and re-examinat ion also, 

by appoint ing a Commissioner. While f il ing of aff idavits, 

in lieu of chief-examinat ion, was provided for, as a 

mat ter of  course, appointment  of Commissioner for 

cross-examinat ion of such witnesses, is made 

discret ionary. The reason for making this dist inct ion is 

that  the cross-examinat ion of a witness in the Court , has 

its own signif icance. It  is during this step that  several 

quest ions and obj ect ions arise, and the Court  is required 
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to apply its mind. It  is part icularly so, in case of 

witnesses who depose about  the pleadings in the suit .  

The admissibilit y and proof of the documents needs to 

be considered. It  is dif f icult  to expect  the same from a 

Commissioner, in the mat ter of recording of evidence in 

cross-examinat ion. The fact  that  the obj ect ions raised 

before the Commissioner, can be addressed to by the 

Court  at  a later stage, is of hardly any solace, at  least  as 

regards the principal witnesses. At  any rate, the Court  is 

required to record reasons, as to why it  has chosen to 

appoint  a Commissioner for recording the evidence of 

the witness in cross-examinat ion.”  

14) It  is to be noted that  even in Salem Advocate Bar 

Associat ion Case (2 supra), which has been relied upon by the 

learned counsel for the respondents, it  has been held that  proviso 

to sub-rule (2) of Rule 4 of Order XVIII clearly suggests that  the 

court  has to apply its mind to the facts of the case, nature of 

allegat ions, nature of evidence and importance of the part icular 

witness for determining whether the witness shall be examined in 

court  or by the Commissioner appointed by it .  The power under 

Order XVIII Rule 4(2) is required to be exercised with great  

circumspect ion having regard to the facts and circumstances of 

the case. It  is not  necessary to lay down a hard and fast  rule, 

cont rolling the discret ion of the court  to appoint  Commissioner to 

record cross-examinat ion and re- examinat ion of witnesses. Giving 

examples, the Court  held that  in cases involving fraud, forgery, 

serious disputes as to the execut ion of the will etc. the court  may 

prefer to itself ,  record the cross-examinat ion of the material 

witnesses.  
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15) It  is no doubt  t rue that  the case revolves around the WILL 

said to have been executed by the paternal great  grand father of 

the plaint if fs.  But  the medical cert if icates dated 21.07.2007 

demonst rates that  the pet it ioner is not  only suffering from pain in 

the right  leg due to sciat ica but  also having gynic problem ie. over 

bleeding due to f ibroids.  Learned counsel for the pet it ioner states 

that  the because of the same, she got  herself  moved from 

Bangalore to Srikalahast i with great  dif f iculty and is staying with 

her parents.  It  is further stated that  the distance between 

Srikalahast i and Chit toor, where the suit  is pending is morethan 

125 kms and it  will be dif f icult  for her to t ravel, stand in the court  

and face the cross examinat ion, having regard to her health.  It  is 

also to be noted here that  though a comment  has been made with 

regard to demeanor of the witness, it  is to be seen that  the 

pet it ioner is only deposing on behalf of her two minor daughters, 

who are the plaint if fs, in the above suit .    

16) Having regard to the above circumstances and since the 

dispute is only amongst  the close family members with regard to 

execut ion of WILL by the paternal great  grand father of the 

plaint if fs, I am of the opinion that  it  is a f it  case to exercise the 

discret ion in appoint ing an advocate-commissioner to record the 

evidence of the witness at  the house of the pet it ioner in 

Srikalahast i,  by taking all the necessary precaut ions.  The t rial 

Court  is directed to appoint  an advocate-commissioner for the 

said purpose.  It  is needless to ment ion that  the fee of the 

commissioner and other expenses shall be borne by the pet it ioner.   
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17) Accordingly, the Civil Revision Pet it ion is allowed.  There 

shall be no order as to costs.  Miscellaneous pet it ions, if  any, 

pending shall stand closed.  

 
_________________________ 

     JUSTICE C. PRAVEEN KUMAR 

 

05.09.2017  
gkv  

 

   


