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The insurer, respondent  No.2 before the Court  below, prefers 

this appeal, assailing the judgm ent  of the I I  Addit ional Dist r ict  Judge, 

Adilabad in OP.No.783 of 2003 dated 11.05.2006 offended by the  

order m ade to it ,  to pay the com pensat ion and to recover the sam e 

from  the insured.  

 

2. The issue involved in this appeal lies in a very narrow cam pus, 

because, the learned counsel for the claim ants/ respondents does not  

dispute that  the deceased was a gratuitous passenger and since the 

only ground that  was st ressed by the counsel for the appellant  is with 

regard to the liabilit y of the appellant  in respect  of a gratuitous 

passenger. Since, it  is adm it ted that  the deceased is a gratuitous 

passenger, the quest ion that  is left  for  fur ther decision is whether the 

pr inciple of pay and recover could be applied in this case.  The facts 

need a br ief narrat ion in order to understand the nature of the t ravel 

of the claim ant  in the cr im e vehicle. 

 

 The cr im e vehicle is a jeep, which was hired by the fr iends of 

the claim ant ;  he was t ravelling in the said vehicle when he was picked 

up by it  on the way to its dest inat ion and the vehicle m et  with the 

accident , involving another lorry. But  the claim ant  preferred to 

at t r ibute negligence only to the dr iver of the jeep in which he was 

t ravelling. I t  is how the nature of his t ravel becom es relevant ,   

for deciding the liabilit y of the insurer. 
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3. On the basis of the argum ents that  were extended by the 

counsel for the appellant , the aspects that  have to be considered fall 

under the following four points:  

1. Whether the hire of the vehicle is perm it ted by the 

policy condit ions;   

 

2. I f not , whether the injured or the deceased t ravelling 

in a hired vehicle can be term ed as gratuitous 

passengers;  

 

3. I f yes, whether they should be deprived of the benefit  

of com pensat ion from  the insurer and  

 

4.  I f yes, whether, at  least , the order to pay the am ount  

by the insurer and to recover the said am ount  from  

the insured can be m ade. 

 

POI NT No .1 :  

 

4. The policy is an act  policy and the sam e is not  disputed. The 

condit ions of the policy st ipulate that  the insurance com pany shall not  

be liable if the vehicle is used otherwise than in accordance with the 

lim itat ions as to use. The lim itat ions as to use include hire or reward, 

apart  from  others. Hence, it  can be quickly concluded, on the basis of 

the term s of the policy, that  the hire of the vehicle is not  perm it ted by 

the policy condit ions. 

 

POI NT No .2 :  

 

5. The counsel for the appellant  takes help of the decision of the 

Suprem e Court  in UNI TED I NSURANCE CO. LTD. v . TI LAK SI NGH
1   

to draw support  to his content ion that  the claim ant  is a gratuitous 

passenger, though he was t ravelling in a jeep which is not  a goods 

vehicle. The quest ion that  cam e up for considerat ion before the 

                                                 
1
 (2006) 4 SCC 404 



 3 

 

Suprem e Court  is with regard to the liabilit y of the insurer in respect  of 

the death of or injury to a gratuitous passenger carr ied in a pr ivate 

vehicle. The vehicle involved in this case is not  a goods vehicle. But ,  

by expanding the pr inciple laid by the Suprem e Court  in NEW  I NDI A 

ASSURANCE CO. LTD. v . ASHA RANI
2 ,  that  a passenger t ravelling in 

a goods vehicle is a gratuitous passenger, in TI LAK SI NGH' s  case  

(1 supra) ,  the suprem e court  held that  although the observat ions in 

ASHA RANI ' s case (2 supra)  were in connect ion with carrying 

passengers in goods vehicle, the sam e would apply with equal force, to 

gratuitous passenger t ravelling in any other vehicle. Accordingly, the 

claim ant , from  the nature of his t ravel in the vehicle, as adm it ted by 

him , while deposing as P.W.1, nevertheless stands to be a gratuitous 

passenger. The vehicle is a hired vehicle, not  by him  but  by his 

fr iends. He is not  a fare paid passenger, as he did not  pay any fare 

towards his t ravel in the said vehicle. Hence his nature of t ravel 

categorizes him  as a gratuitous passenger. 

 

POI NT No .3 :    

6. Whether a gratuitous passenger should be deprived of 

com pensat ion from  the insurer, has been a vexed quest ion, which 

painfully com es up, in spite of there being several j udgm ents touching 

upon that  quest ion.  I n TI LAK SI NGH’s  case (1 supra) , the Suprem e 

Court , after considering the decisions in NEW  I NDI A ASSURANCE 

CO. LTD. v . SATPAL SI NGH  [ (2000)  1 SCC 237]  and ASHA RANI ’s  

case (2 supra) , held that  that  insurer cannot  be m ade liable for the 

com pensat ion for the death of a gratuitous passenger t ravelling in a 

                                                 
2
 (2003) 2 SCC 223 
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vehicle, which is not  m eant  for the gratuitous t ravel of a passenger. 

That  is the posit ion of law which stands set t led as on date. 

 

POI NT No .4 :  

7. The Suprem e Court  stopped at  ruling that  the insurer would not  

be liable for the death of a gratuitous passenger. I t  did not  go into the 

issue of who should pay the com pensat ion. The concept  of pay and 

recover is of recent  or igin, m eant  to take care of the suffer ing 

undergone by not  only innocent  but  also ignorant  third part ies.  

Hence, neither ASHA RANI ’s case (2 supra)  nor TI LAK SI NGH’s 

case (1 supra)  can be held as an authority, on the issue involved in 

this appeal i.e. whether in case of the death of a gratuitous passenger, 

an order of pay and recover can be m ade against  the insurer.   

Both TI LAK SI NGH’s  case (1 supra)  and ASHA RANI ’s  case  

(2 supra) ,  as already observed, only stopped at  deciding that  the 

insurer will not  be liable for the death of a gratuitous passenger. 

 

8. The approach of the High Court  of Madras in CMA (MD) .No.1772 

of 1999 between BRANCH MANAGER, NEW  I NDI A ASSURANCE 

CO. LTD. v . NARAYANAN AND OTHERS,  while dealing with a 

sim ilar case, im presses m e. There the t r ibunal decided that  the 

deceased was not  a gratuitous passenger. But  taking into 

considerat ion, an adm ission that  the deceased was a gratuitous 

passenger, the quest ion that  was considered by the Court  was whether 

the pr inciple of pay and recover could be applied in that  case.  

The deceased in that  case was aged 12 years. The content ion of the 

counsel for the appellant  therein was that  since the deceased was 

aged 12 years, the fam ily of the deceased could not  be econom ically 
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deprived and therefore, the pr inciple of pay and recover could not  be 

applied. The counsel seem s to have further argued that  in the case of 

death of a person, like landlord, in an accident  as gratuitous 

passenger, there could be no econom ic deprivat ion and in those cases, 

the pr inciple of pay and recover could not  be applied. I t  was also the 

argum ent  of the counsel that  if the deceased person, as a gratuitous 

passenger, is a bank em ployee and if the surviving wife is not  an 

em ployee then the principle of pay and recover could be applied and 

the said pr inciple cannot  be applied if the surviving wife is em ployed in 

a bank or other reputed inst itut ions. I t  was also argued that  if there is 

death of an agricultural coolie in an accident , as a gratuitous 

passenger, then the pr inciple of pay and recover could be applied.  

But  his argum ent  with regard to that  case was that  since the deceased 

was aged 12 years, she could not  be t reated as an agricultural coolie 

and the pr inciple of pay and recover cannot  be applied.  

But , ult im ately, it  was found by the Court  that  the deceased was 

proved to be an agricultural coolie and it  was felt  that  it  is a fit  case to 

apply the pr inciple of pay and recover. 

 

  What  com es out  from  the above findings of the High Court  of 

Madras is that  the principle of pay and recover needs exam inat ion of 

the facts of the case. I f the facts deserve applicat ion of the said 

pr inciple, the said pr inciple can be applied. 

 

9. The observat ions of the Suprem e Court  in UNI TED I NDI A 

I NSURANCE COMPANY LI MI TED v . LEHRU
3  would be of good 

guidance to decide whether the interests of the vict im s need to be 

served by m aking an order of pay and recover. They are as follows:  

                                                 
3
 2004 (1) TN MAC 340 (SC) 
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“… The law m ay provide for com pensat ion to vict im s of the 

accidents who sustain injur ies in the course of an autom obile 

accident  a com pensat ion to the dependants of the vict im s in the 

case of a fatal accident . However, such protect ion would rem ain 

a protect ion on paper unless there is a guarantee that  the 

com pensat ion awarded by the courts would be recoverable 

from  the persons held liable for the consequences of the 

accident . A court  can only pass an award or a decree I t  cannot  

ensure that  such an award or decree results in the amount  

awarded being actually recovered, from  the person held liable 

who m ay not  have the resources. The exercise undertaken by 

the law courts would then be an exercise in fut ilit y. And the 

outcome of the legal proceedings which by the very nature of 

things involve the t ime cost  and m oney cost  invested from  the 

scarce resources of the com m unity would m ake a m ockery of 

the injured vict im s, or the dependants of the deceased vict im  of 

the accident , who themselves are obliged to incur not  

inconsiderable expenditure of t im e, m oney and energy in 

lit igat ion. To overcome this ugly situat ion the legislature has 

m ade it  obligatory that  no m otor vehicle shall be used unless a 

third party insurance is in force. To use the vehicle without  the 

requisite third party insurance being in force is a penal offence. 

The legislature was also faced with another problem. The 

insurance policy m ight  provide for liabilit y walled in by 

condit ions which may be specified in the cont ract  of policy. I n 

order to m ake the protect ion real, the legislature has also 

provided that  the judgment  obtained shall not  be defeated by 

the incorporat ion of exclusion clauses other than those 

authorised by Sect ion 96 and by providing that  except  and save 

to the extent  perm it ted by Sect ion 96 it  will be the obligat ion of 

the insurance com pany to sat isfy the judgment  obtained 

against  the persons insured against  third party r isk (vide 

Sect ion 96) . I n other words, the legislature has insisted and 

m ade it  incum bent  on the user of a m otor vehicle to be arm ed 

with an insurance policy covering third party r isks which is in 

conform ity with the provisions enacted by the legislature. I t  is 

so provided in order to ensure that  the injured vict ims of 

automobile accidents or the dependants of the vict ims of fatal 

accidents are really com pensated in term s of the m oney and 
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not  in term s of prom ise. Such a benign provision enacted by 

the legislature having regard to the fact  that  in the modern age 

the use of m otor vehicles notwithstanding the at tendant  

hazards, has becom e an inescapable fact  of life, has to be 

interpreted in a m eaningful m anner which serves rather thus 

defeats the purpose of the legislat ion. The provision has 

therefore to be interpreted in the twilight  of the aforesaid 

perspect ive.”   

  

10. I n this case, as already observed, the claim ant  was not  the 

person, who took the vehicle on hire, so that  he could have had an 

occasion to go into the details of the insurance policy and to discuss 

with the owner of the vehicle as to the lim itat ions of the usage of the 

said vehicle. He is a third party to the hirer of the vehicle, who is not  

expected to know about  the lim itat ions of the use of the vehicle and as 

to the term s of the cont ract  between the insurer and the insured.  

He is not  only an innocent  vict im  but  also an ignorant  person and the 

ignorance is not  an obligat ion, under which he is placed, so as not  to 

consider his ignorance as a factor weighing, while deciding this issue. 

The principle of pay and recover, as applied, in case of absence of 

dr iving licence or an appropriate driving licence to the dr iver can be 

extended to these kind of cases also. The generality of the 

observat ions in LEHRU' s  case (3 supra) , would allow m e to apply the 

pr inciple to this case, if it  otherwise deserves. 

 

11. Sect ion 149 of the Motor Vehicles Act  ( for short  ‘the Act ’)  

specifies the extent  of the liabilit y of the insurer;  Sect ion 147 of the 

Act  is the requirem ent  of the policy and lim its of liabilit y. The policy,  

in this case, being an Act  policy only need to sat isfy Sect ion 147 of the 

Act . Clause (c)  of proviso to sub-sect ion (1)  of Sect ion 147 prohibits a 
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person being carr ied in a goods carr iage. I t  does not  speak about  a 

person who t ravels gratuitously in a pr ivate hired vehicle. Going by the 

nature of the vehicle also, a third party can be expected to exercise 

their  discret ion before boarding the said vehicle. I f it  is a goods 

vehicle, the very appearance of the built  of the vehicle, would give an 

understanding to everyone that  no passengers are supposed to t ravel 

in such vehicle and if a person boards such vehicle in spite of the 

nature of the vehicle being obvious, such third part ies m ay not  be 

required to be com pensated, as they them selves knowingly violated 

the obvious condit ion against  t ravel in a vehicle, which is not  m eant  

for t ravel of passengers. But  when it  is a passenger carrying vehicle, 

the third party cannot  be expected to understand that  there is a 

prohibit ion for a person to t ravel in such vehicle. With such dist inct ion 

being available, the benefit  of pay and recover can be extended to the 

claim ant  in this case, who t ravelled in a jeep, which is apparent ly 

m eant  to carry people. 

 

12. At  this juncture, what  the Suprem e Court  also said, in LEHRU' s  

case (3 supra)  is apt  to be rem em bered, as under:   

 

“… I t  needs to be emphasised that  it  is not  the cont ract  of 

insurance which is being interpreted. I t  is the statutory 

provision defining the condit ions of exempt ion which is being 

interpreted. These must  therefore be interpreted in the spir it  in 

which the same have been enacted accom panied by an anxiety 

to ensure that  the protect ion is not  nullif ied by the backward 

looking interpretat ion which serves to defeat  the provision 

rather than to fulfill it s life-aim . To do otherwise would amount  

to nullify ing the benevolent  provision by reading it  with a non-

benevolent  eye and with a m ind not  tuned to the purpose and 

philosophy of the legislat ion without  being informed of the t rue 

goals sought  to be achieved. What  the legislature has given, 
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the Court  cannot  deprive of by way of an exercise in 

interpretat ion when the view which renders the provision potent  

is equally plausible as the one which renders the provision 

impotent . I n fact  it  appears that  the form er view is m ore 

plausible apart  from  the fact  that  it  is more desirable. When the 

opt ion is between opt ing for a view which will relieve the 

dist ress and m isery of the vict ims of accidents or their 

dependants on the one hand and the equally plausible view 

which will reduce the profitabilit y of the insurer in regard to the 

occupat ional hazard undertaken by him  by way of business 

act ivity, there is hardly any choice. The Court  cannot  but  opt  

for the former view. Even if one were to make a st r ict ly 

doct r inaire approach, the very sam e conclusion would em erge 

in obeisance to the doct r ine of 'reading down' the exclusion 

clause in the light  of the ' m ain purpose' of the provision so that  

the 'exclusion clause' does not  cross swords with the  

'm ain purpose' highlighted earlier. The effort  must  be to 

harmonize the two instead of allowing the exclusion clause to 

snipe successfully at  the main purpose."   

 

13. But  I  agree that  there should be definitely a balancing of 

interests between the innocent  vict im  and the insurer, whose policy is 

violated by a breach of it s term s and fixing liabilit y on whom  m ay look 

apparent ly unjust . I n this regard, again the observat ion m ade by the 

Suprem e Court  in LEHRU' s  case (3 supra)  is relevant . 

“… I t  was said that  the assured m ight  be a man of st raw and 

the insurer m ight  not  be able to recover anything from  him . But  

the answer to that  is that  it  is the insurer 's bad luck. I n such 

circum stances the injured person also would not  have been 

able to recover the dam ages suffered by him  from  the assured, 

the person causing the injur ies. The loss had to fall on some 

one and the statute has thought  fit  that  it  shall be borne by the 

insurer. That  also seems o us to be equitable for the loss falls 

on the insurer in the course of his carrying on his business, a 

business out  of which he m akes profit ,  and he could so arrange 

his business that  in the net  result  he would never suffer a loss. 

On the other hand, if the loss fell'  on the injured person,  
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it  would be due to no fault  of his, it  would have been a loss 

suffered by him  arising out  of an incident  in the happening of 

which he had no hand al all."   

  

So being the balance of equit ies, there need be no dem ur to 

hold that  the appellant  has to sat isfy the award and later recover from  

the insured. The r ight  spir ited judgm ent  of the Court  below, hence, 

needs no interference. 

 

 The civil m iscellaneous appeal is dism issed. As a sequel,   

the m iscellaneous applicat ions, if any, shall stand closed. There shall 

be no order as to costs. 

 

__________ 

T. RAJANI , J 
September 8, 2017 

DSK 


