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THE HON'BLE SRI JUSTICE M. SATYANARAYANA MURTHY 
 

CRIMINAL REVISION CASE No.2478 of 2017 

ORDER: 

  This Crim inal Revision Case, under Sect ions 397 and 401 

Cr.P.C., is filed quest ioning the propriety, legality and correctness of 

the convict ion and sentence im posed in C.C.No.193 of 2016 passed by 

I I  Special Magist rate Court  at  Rajendra Nagar, Rangareddy Dist r ict , 

finding the accused guilty for the offences under Sect ions 304-A and 

338 I PC and sentenced him  to undergo RI  for a period of one year for 

the offence under Sect ion 304-A I PC and RI  for 6 m onths for the 

offence under Sect ion 338 I PC, while ordering both the sentences shall 

run consecut ively.  

The Appellate Court  in Crl.A.No.972 of 2016 by Calendar and 

Judgm ent  dt . 03.07.2017, affirm ed the convict ion and sentence 

passed by the t r ial Court , finding the accused guilty for the said 

offences.  

Aggrieved by the convict ion and sentence passed by the t r ial 

Court , affirm ed by the Appellate Court , the present  revision is filed on 

the ground that  the t r ial Court  failed to establish the guilt  of the 

accused beyond reasonable doubt , but  the Appellate Court  erroneously 

recorded a finding that  the accused is the person, who drove the 

vehicle in rash and negligent  m anner at  the t im e of accident  and 

caused the accident  by his act  and com m it ted an error in finding the 

accused guilty for the offences under Sect ions 304-A and 338 I PC.  

The next  content ion raised in the grounds of revision is that  no 

Test  I dent ificat ion Parade was conducted at  the earliest  possible t im e, 

but  the t r ial Court  accepted the content ion that  the pet it ioner was the 

dr iver of the cr im e vehicle at  the t im e of accident  and, therefore, in 
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the absence of test  ident ificat ion parade of the accused, the convict ion 

and sentence passed against  the accused for the offences under 

Sect ions 304-A and 338 I PC is an apparent  error on the face of the 

record.  

Finally, it  is contended that  except  exam inat ion of the interested 

witnesses, no other witness was exam ined to establish the guilt  of the 

accused driver for the offences stated above and com m it ted an error in 

finding the accused guilt y and requested this Court  to set  aside the 

convict ion and sentence recorded by the t r ial Court , affirm ed by the 

Appellate Court .  

During hearing, Sri C.D.S.B.Venkata Rao, by over vehem ence 

would contend that   when no test  ident ificat ion parade was conducted,  

the accused cannot  be found guilty for the offences punishable under 

Sect ions 304-A and 338 I PC since it  is the requirem ent  under law to 

establish that  the accused was the dr iver of the vehicle at  the t im e of 

the accident  and apart  from  that  the accused was arrested two days 

after the accident  and therefore, it  is a st rong circum stance to 

disbelieve the case of the prosecut ion.  

He also contended that  except  exam ining fam ily m em bers, no 

other independent  persons is exam ined as a witness to establish the 

guilt  of the accused for the above offences and those witnesses are 

highly interested and that  the dr iver was holding learner’s license and 

thereby, he cannot  found guilty for the said offences and prayed to set  

aside the sam e.  

I n view of the specific grounds urged before this Court  both in 

the grounds of revision and in argum ent , it  is necessary to advert  to 

the powers of this Court  under Sect ions 397 and 401 I PC and decide 

the revision in accordance with law.  
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The jur isdict ion of this Court  under Sect ions 397 and 401 Cr.P.C. 

is lim ited. Sect ion 401 Cr.P.C confers a kind of paternal and 

supervisory jur isdict ion on the high Court , over all other cr im inal 

Courts established in the state in order to correct  m iscarr iage of just ice 

ar ising from  a m isconcept ion of law, irregular ity of procedure, neglect  

or apparent  harshness of t reatment  which has on the other hand 

resulted in som e injury to the due m aintenance of law and order or, on 

the other hand, in som e undeserved hardship to individuals. The 

revisional power conferred on the High Court  by this Sect ion is 

discret ionary power, has to be exercised in the aid of just ice and this 

Court  will not  exercise jur isdict ion under this Sect ion if there has been 

no failure of just ice even though the proceedings of the lower Court  

suffer from  irregular ity or im propriety as held by Apex Court  in St at e 

o f  W est  Ben g al  v . Tu lsid as1.  The revisional jur isdict ion conferred 

upon this Court  by Sect ion 401 Cr.P.C. has to be exercised only for the 

purpose of relieving persons who have not  had a fair  t r ial or  whose 

convict ions have been arr ived at  by non observance of m aterial 

provisions of the law or by such m is-direct ions as m ust  have 

occasioned a failure of just ice, as held in Pr ah lad  v . Em p or er 2.   

Further, the High Court  can, in exercise of it s revisional powers, either 

suo m otu on the basis of its own knowledge derived from  any source 

whatsoever, or on an applicat ion by a com plainant , exercise the 

powers of an appellate Court  both with respect  to acquit tal and 

convict ion.  This revisional power is subject  to the following three 

lim itat ions:   

 

          First ly, no order can be m ade to the prejudice of the 

accused or other person unless he had an opportunity of 

being heard personally or by a pleader in his own defence;  

 

                                                            

1 (1964) 1 Crl.L.J.443 (SC)  
2 48, Crl.L.J.173,174(pat) 
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          Secondly, it  cannot  convert  a finding of acquit tal into 

one of convict ion;  

 

          Thirdly, no revision can be entertained at  the 

instance of a party who could have appealed under the Code 

and has not  appealed.  

 
 

         Thus, the powers of the High Court  are lim ited, this Court  cannot  

interfere with the concurrent  fact  findings recorded by the Courts 

below.  As a general rule, the High Court  will not  in revision interfere 

with a finding of fact  and this is specially so, where there are 

concurrent  findings of facts of the lower Courts. But  in special and 

except ional circum stances, the High Court  is ent it led to go into 

quest ions of fact  and do just ice, though the power should be rarely 

exercised as  held by the Apex Court  in S.P.S.Jay am  an d  Com p an y  

V. Neh r u sad an 3.   

 

          I n revision, the High Court  usually accepts the findings on 

quest ions of facts recorded by a subordinate Court  unless the finding is 

m anifest ly perverse or patent ly erroneous in view of the law declared 

by the Apex Court  in Ban si la l  v . Lax m an 4 .  

The first  and forem ost  ground urged before this Court  is that  the 

t r ial Court  found the accused guilty for the offences under Sect ions 

304-A and 338 I PC without  conduct ing any test  ident ificat ion parade of 

the accused.  Sect ion 9 of I ndian Evidence Act , the facts necessary to 

explain or int roduce a fact  in issue or relevant  fact , or which support  or  

rebut  an inference suggested by a fact  in issue or relevant  fact , or 

which establish the ident it y of anything or person whose ident ity is 

relevant , or fix the t im e or place at  which any fact  in issue or relevant  

fact  happened, or which show the relat ion of part ies by whom  any 

such fact  was t ransacted, are relevant  in so far as they are necessary 

                                                            

3 1977 SC 1621 
4 (1986)  3 SCC 445 



  

                                                                            5 

for that  purpose.    Thus, the facts to establish the ident ify of any 

accused are relevant  and test  ident ificat ion parade belongs to the 

stage of invest igat ion and if adequate precaut ions are ensured, the 

evidence with regard to test  ident ificat ion parade m ay be used by the 

Court  for the purpose of corroborat ion. The purpose of test  

ident ificat ion parade is to test  and st rengthen t rustworthiness of the 

substant ive evidence of a witness in Court .  I t  is for this reason that  

test  ident ificat ion parade is held under the supervision of a Magist rate 

to elim inate any suspicion or unfairness and to reduce the chances of 

test im onial error as Magist rate is expected to take all possible 

precaut ions, as held in Ram  Bab u  v . St a t e o f  Ut t ar  Pr ad esh 5.  

Therefore, the object  of holding test  ident ificat ion parade is to test  and 

st rengthen the t rustworthiness of the evidence before the Court  by the 

witnesses and to establish the ident ity of the accused. When the 

accused fled away after the accident , it  is for the prosecut ion to 

establish the ident ity of the dr iver of the vehicle.  

But , in Rab in d r a Ku m ar  Pal  @ Dar a Sin g h  v . Rep u b l ic o f  

I n d ia 6 ,  the Apex Court  held that  it  is set t led pr inciple that  in the 

absence of any independent  corroborat ion like TI P held by the Judicial 

Magist rate, the evidence of eye witness as to the ident ificat ion of the 

appellants/ accused for the first  t im e before the t r ial Court  generally 

cannot  be accepted. Showing photographs of the m iscreants and 

ident ificat ion for the first  t im e in the t r ial court  without  being 

corroborated by TI P held before a Magist rate or without  any other 

m aterial m ay not  be helpful to the prosecut ion case.  To put  it  clear,  

the evidence of witness given in the Court  as to the ident ificat ion m ay 

be accepted only if he ident ificat ion of the accused during t r ial for the 

                                                            

5 AIR 2010 SC 2143 
6 2011(1) ALD (Crl) 925 (SC) 
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first  t im e is inherent ly weak in character, as a safe rule of prudence, 

generally it  is desirable to look for corroborat ion of the sworn 

test im ony of witness in Court  as to the ident ify of the accused who are 

st rangers to them  in the form  of earlier TI P.  

I n the lat ter judgm ent  of the Apex Court  in Rav i  Kap u r  v . 

St a t e o f  Raj ast h an 7,  a direct  quest ion of ident ity of the accused for 

the offences punishable under Sect ions 304-A and 338 I PC cam e up 

for considerat ion, the Apex Court  held as follows:   

           “ The w hole idea of  a Test  I dent if icat ion Parade is t hat  w it nesses w ho claim  t o 

have seen t he culpr it s at  t he t ime of  occurrence are t o ident ify t hem from the 
midst  of  ot her persons w it hout  any aid or  any ot her source.  The t est  is done t o 
check upon t heir  veracit y.  I n other w ords, t he main obj ect  of  holding an 
ident if icat ion parade, dur ing t he invest igat ion stage, is t o t est  t he memory of  
t he w it nesses based upon f irst  impression and also t o enable t he prosecut ion t o 
decide w het her all or  any of  t hem could be cit ed as eyew it nesses of  t he cr ime. 

  I t  is equally correct  t hat  t he Code of  Cr im inal Procedure does not  
oblige t he invest igat ing agency t o necessar ily hold t he Test  I dent if icat ion 
Parade.  Failure t o hold t he t est  ident if icat ion parade w hile in police custody, 
does not  by it self  render t he evidence of  ident if icat ion in court  inadmissible or  
unacceptable.  There have been numerous cases w here t he accused is ident if ied 
by t he w it nesses in t he Court  for  t he f irst  t ime.  One of  t he view s t aken is t hat  
ident if icat ion in Court  for  t he f irst  t ime alone may not  form t he basis of  
convict ion, but  t his is not  an absolut e rule.  The purpose of  t he Test  
I dent if icat ion Parade is t o t est  and st rengthen t he t rust w orthiness of  t hat  
evidence.  I t  is accordingly considered a safe rule of  prudence t o generally look 
for  corroborat ion of  t he sw orn t est imony of  t he w it nesses in court  as t o t he 
ident it y of  t he accused w ho are st rangers t o t hem, in t he form of  ear lier  
ident if icat ion proceedings.  This rule of  prudence is, how ever subj ected t o 

except ions.”  

     I n Sh eo  Sh an k ar  Sin g h  Vs. St a t e o f  Jh ar k h an d  an d  an o t h er 8 ,  

the Apex  Court  took an ident ical view and concluded that  failure to 

hold test  ident ificat ion parade does not  have effect  of weakening 

evidence of ident ificat ion in Court , as to what  should be the weight  

at tached to such an ident ificat ion is a m at ter which Court  will 

determ ine in peculiar facts and circum stances of each case.  Version of 

two eye-witnesses that  it  was accused who had shot  deceased.  

However, only one of witnesses associated with Test  I dent ificat ion 

Parade in which he ident ified accused.  Failure of prosecut ion to offer 

                                                            

7 AIR 2013(1) ALD (Crl) 303 SC 
8 AIR 2011 SC page 1403 
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an explanat ion for not  holding Test  I dent ificat ion Parade for other 

witness will not  ipse jure prove fatal to case of prosecut ion.  

 

             Thus, from  the law declared by the Apex Court  in the 

judgm ents referred above, conduct ing test  ident ificat ion parade is only 

to st rengthen the m em ory of a witness and m ere failure to conduct  

Test  I dent ificat ion Parade would not  vit iate the ent ire invest igat ion.  

 

     However, in Sy ed  Zam m er  v . St a t e o f  An d h r a Pr ad esh 9,  the 

single Judge of this Court  took a different  view that  when no 

ident ificat ion parade for ident ificat ion of accused, who is the dr iver of 

the vehicle in a cr im e for the offence punishable under Sect ion 338 I PC 

and ident if icat ion of accused for the first  t im e by the witnesses in the 

Court  without  disclosing the nam e of accused in the FI R, convict ion 

cannot  be sustained.  

 

           But , this Principle is cont rary to the law declared by the Apex 

Court  in the above referred judgm ents.  

 
 

           I n Rab in d r a Ku m ar ’s  case (5 supra) , the Apex Court  took a 

cont rary view, but  in para No.41 of the Judgm ent , m ade it  clear that  

conduct  of absconding of accused, soon after incident  and avoided 

arrest  is relevant  under Sect ion 8 of I ndian Evidence Act  along with 

other evidence to prove the guilt .   

 

        The learned counsel for the pet it ioner contended that  

im m ediately after the accident , the owner of the vehicle cam e and 

produced the accused before the police stat ion.  This is a st rong 

circum stance to conclude that  the pet it ioner is the dr iver of the 

vehicle, otherwise, there is no need for the owner of the vehicle to 

produce him  before the police stat ion.  Therefore, failure to hold test  

ident ificat ion parade does not  looses sanct ity of oral evidence, in view 

                                                            

9 2002 (1) ALD (Crl)903 (AP) 



  

                                                                            8 

of product ion of the accused by the owner of the vehicle in the police 

stat ion. However, the owner of the vehicle was not  exam ined as a 

witness, but  it  was supported by PW.7-SI  of Police in his evidence. 

Therefore, in view of product ion of accused before the Police Stat ion, 

the content ion of the pet it ioner before this Court  is without  any 

substance and on that  ground of failure to conduct  test  ident ificat ion 

parade, the accused cannot  be acquit ted for the offences under 

Sect ions 304-A and 338 I PC.  

 

        The other content ion of the learned counsel for the pet it ioner is 

that  except  fam ily m em bers of the deceased, no independent  witness 

was exam ined to corroborate the test im ony of Pw.1. No doubt , m ost  of 

the direct  witnesses were the fam ily m em bers of the deceased and the 

accident  was occurred on 29.02.2015 when a fam ily consists of A. 

Phanindra, aged about  17 years, Narsigm a Murthy, aged about  50 yrs, 

A. Jayalakshm i, aged about  45 years, A. Krishna Murthy, aged about  

78 years and Sam alam m a was proceeding in a Vagana-R Car bearing 

No. TS 07 EA 2109 being dr iven by Narasim ha Murthy and on the way 

when it  reached within the lim its of Thondupally Village on ORR Road 

at  07.00 pm , an I ndigo Car bearing No. AP 02 AC 7012 being dr iven 

by the accused in a rash and negligent  m anner took the car in reverse 

direct ion on ORR, which was totally unexpected for Narsihm a Murthy, 

who was dr iving the Vaganar Car bearing No. TS 07 EA 2109, which 

resulted in causing instantaneous death of inm ate of the car while 

causing injur ies to other inm ates of the Car. Reversing the vehicle 

without  observing the vehicles proceeding on the road is sheer 

negligence on the part  of the dr iver and it  is nothing but  failure to take 

reasonable care and caut ion while dr iving the vehicle as an ordinary 

prudent  dr iver. Therefore, nothing m ore is required to establish that  
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the accident  was occurred due to rash and negligent  act  of the accused 

driver.  

 

       Norm ally on Outer Ring Road, no independent  witness is expected 

to be present .  But , the injured witnesses in the accident  are the 

natural witnesses  and the test im ony of the injured m ust  be given 

credence in view of the Judgm ent  reported in Br ah m  Sw ar oop  an d  

an o t h er  v . St a t e o f  Ut t ar  Pr ad esh 1 0 . 

 

       Even according to the pr inciple laid down in the judgm ent , an 

injured m ay not  venture to foist  a false case against  any one and 

sustaining injur ies in the accident  is guarantee of his presence at  the 

t im e of accident . Therefore, basing on the pr inciple laid down in 

Br ah m  Sw ar oop ’s case ,  insist ing upon independent  witness to 

establish the guilt  of the pet it ioner is not  acceptable. While 

appreciat ing evidence of any witness, the Court ,  m ore part icular ly,  

ignore the cont radict ions or inconsistencies, which are m inor, the 

Court  can overlook the m inor inconsistencies. A m inor inconsistency of 

t r iv ial in nature and are certainly not  of such a m agnitude that  m ay 

m aterially affect  core of the prosecut ion case.  Credibilit y of a witness ,  

witness in exam inat ion in chief stat ing that  she did not  understand the 

r ight  from  wrong, nor what  an oath was held, r ight ly disregarded by 

the t r ial Court , as held in St at e  o f  M.P. v . Ram esh 11.   

 

       According to direct  evidence of witnesses, one person died and 

four other persons sustained injur ies in the accident  due to rash and 

negligent  act  of the pet it ioner and this fact  is substant iated by oral 

test im ony of Dr.M. Sowm ya and Dr. Sat ish Kum ar, who conducted 

autopsy over the dead body of the deceased and who t reated the 

injured and issued PM and Wound Cert ificates respect ively vide Exs. 

                                                            

10 (2011) 6 SCC 288 
11 2011(4) SCC 786-C 
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P.4 to P.7. Therefore, death of one person and sustaining injur ies by 

four other persons was proved by sat isfactory evidence, the Report  of 

MVI  vide Ex.P.9, established that  the accident  was not  occurred due to 

m echanical defect  of the vehicle.  Therefore, the cum ulat ive effect  of 

the ent ire m aterial on record is that  the accident  was occurred due to 

rash and negligent  dr iving of the accused, as he failed to take 

reasonable care and caut ion while reversing the vehicle at  the t im e of 

accident .  Therefore, non exam inat ion of any independent  witness is 

not  fatal to the case of the prosecut ion to acquit  the accused for the 

offences punishable under Sect ions 304-A and 338 I PC.  

 

       Learned counsel for the pet it ioner though requested the Court  to 

reappraise the ent ire evidence, but  it  is im perm issible under law and 

this Court  cannot  reappraise the ent ire evidence while exercising 

power under Sect ions 397 and 401 Cr.P.C. This Court  can interfere 

with the concurrent  fact  findings recorded by the Courts below unless 

they are m anifest ly perverse or apparent  erroneous. But , no such 

m anifest  perversity or apparent  error is brought  to not ice of this Court  

to reverse the findings recorded by the t r ial Court ,  confirm ed by the 

Appellate Court , except  appreciat ion of evidence. Therefore, in view of 

the lim ited quest ions raised before this Court , I  need not  re-appraise 

the ent ire evidence to find that  there is m anifest  perversity or 

apparent  error in the findings of the Courts below and hence, I  find no 

ground to interfere with the findings recorded by the Courts below.  

 

       The t r ial Court  found the accused guilty for the offences under 

Sect ions 304-A and 388 I PC and convicted to undergo RI  for a period 

of one year and RI  for 6 m onths while ordering that  those punishm ents 

shall run consequent ly. But , in view of Sect ion 427(2)  Cr.P.C when the 

pet it ioner com m it ted another offence in the sam e incident , benefit  of 

Sect ion 427 Cr.P.C.  m ust  be extended to the accused/ pet it ioner.  
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Hence, by applying Sect ion 427(2)  Cr.P.C, both sentences im posed by 

the t r ial Court  is directed to be run concurrent ly, instead of 

consecut ively.  

 

       With the above m odificat ion, this Crim inal Revision Case is 

disposed of.  

  As a sequel to it ,  m iscellaneous pet it ions, if any pending in this 

appeal, shall stand closed.  

 
                      _____________________________________ 

                               M. SATYANARAYANA MURTHY, J 
Date: 10.10.2017 

eha 
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