
 

THE HON’BLE SRI  JUSTI CE M.SATYANARAYANA MURTHY 

 

CRI MI NAL PETI TI ON No . 3 0 1 0  OF 2 0 1 7  

 

ORDER:   

 This Crim inal Pet it ion under Sect ions 437 and 439  of the 

Code of Crim inal Procedure, 1973 ( for short  ‘Cr.P.C.’) , is filed to 

enlarge the pet it ioners 1 to 3/ A-1, A-2 and A-4 on bail in Crim e 

No.25 of 2017 of Chintoor Police Stat ion, East  Godavari Dist r ict  

for the offence under Sect ion 8 (  c )  r / w 20(b) ( ii) (c)  of N.D.P.S. 

Act  and they are in judicial custody since 07.03.2017. 

 The pet it ioners are coolies and driver, engaged by A-3 and 

A-5 who are the m ain t ransporters of ganja and these pet it ioners 

along with other accused were found t ransport ing ganja on 

07.03.2017 at  about  2 p.m . and on receipt  of inform at ion by 

I nspector of Police, Chintoor, secured the presence of Tahsildar, 

Chintoor, the raid party along with m ediators proceeded to the 

scene of occurrence and found the accused t ransport ing ganja of 

300 kgs. and on verificat ion of the vehicle bearing No.AP-16-TY-

1193 found ganja which is com m ercial quant ity and after 

following necessary procedure prescribed under the Act , the 

I nspector of Police took sam ples, seized the cont raband, 

arrested the accused and produced under the cover of m ediators 

report  in the presence of m ediators and on the st rength of the 

sam e, the above cr im e was registered. 
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 The m ain content ion of the learned counsel for the 

pet it ioners is that  the respondents did not  follow the procedure 

under Sect ions 42(1)  and 50 of the N.D.P.S. Act . 

Sect ion 42(1)  of the Act  reads as under:  

42. Power of ent ry, search, seizure and arrest  without  warrant  or 

author isat ion.— 

(1)  Any such officer (being an officer superior in rank to a peon, sepoy or 

constable)  of the departm ents of cent ral excise, narcot ics, custom s, revenue 

intellegence or any other department  of the Cent ral Governm ent  including 

para-m ilitary forces or arm ed forces as is em powered in this behalf by general 

or special order by the Cent ral Governm ent , or any such officer (being an 

officer superior in rank to a peon, sepoy or constable)  of the revenue, drugs 

cont rol, excise, police or any other departm ent  of a State Governm ent  as is 

em powered in this behalf by general or special order of the State Government , 

if he has reason to believe from  persons knowledge or informat ion given by any 

person and taken down in writ ing that  any narcot ic drug, or psychot ropic 

substance, or cont rolled substance in respect  of which an offence punishable 

under this Act  has been com mit ted or any docum ent  or other ar t icle which m ay 

furnish evidence of the com mission of such offence or any illegally acquired 

property or any docum ent  or other art icle which m ay furnish evidence of 

holding any illegally acquired property which is liable for  seizure or freezing or 

forfeiture under Chapter  VA of this Act  is kept  or concealed in any building, 

conveyance or enclosed place, m ay between sunr ise and sunset ,— 

(a)  enter into and search any such building, conveyance or place;  

(b)  in case of resistance, break open any door and rem ove any obstacle to such 

ent ry;  

(c)  seize such drug or substance and all materials used in the manufacture 

thereof and any other art icle and any anim al or conveyance which he has 

reason to believe to be liable to confiscat ion under this Act  and any document  

or other art icle which he has reason to believe m ay furnish evidence of the 

com mission of any offence punishable under this Act  or furnish evidence of 

holding any illegally acquired property which is liable for  seizure or freezing or 

forfeiture under Chapter VA of this Act ;  and 

(d)  detain and search, and, if he thinks proper, arrest  any person whom he has 

reason to believe to have com m it ted any offence punishable under this Act :  

Provided that  if such officer  has reason to believe that  a search warrant  or  

author isat ion cannot  be obtained without  affording opportunity for the 
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concealment  of evidence or facilit y for the escape of an offender, he m ay enter  

and search such building, conveyance or enclosed place at  any t im e between 

sunset  and sunrise after recording the grounds of his belief.  

(2)  Where an officer takes down any informat ion in writ ing under sub-sect ion 

(1)  or records grounds for his belief under the proviso thereto, he shall within 

seventy- two hours send a copy thereof to his im m ediate official super ior.]  

 Sect ion 50 of the Act  reads as under:  

50. Condit ions under which search of persons shall be conducted.— 

(1)  When any officer duly authorised under sect ion 42 is about  to search any 

person under the provisions of sect ion 41, sect ion 42 or sect ion 43, he shall, if  

such person so requires, take such person without  unnecessary delay to the 

nearest  Gazet ted Officer of any of the departm ents m ent ioned in sect ion 42 or 

to the nearest  Magist rate. 

(2)  I f such requisit ion is made, the off icer may detain the person unt il he can 

br ing him  before the Gazet ted Officer or  the Magist rate referred to in sub-

sect ion (1) . 

(3)  The Gazet ted Officer or the Magist rate before whom  any such person is 

brought  shall,  if he sees no reasonable ground for search, forthwith discharge 

the person but  otherwise shall direct  that  search be m ade. 

(4)  No fem ale shall be searched by anyone except ing a female. 1[ (5)  When an 

officer duly authorised under sect ion 42 has reason to believe that  it  is not  

possible to take the person to be searched to the nearest  Gazet ted Officer or  

Magist rate without  the possibilit y  of the person to be searched part ing with 

possession of any narcot ic drug or psychot ropic substance, or cont rolled 

substance or art icle or docum ent , he may, instead of taking such person to the 

nearest  Gazet ted Officer or  Magist rate, proceed to search the person as 

provided under sect ion 100 of the Code of Crim inal Procedure, 1973 (2 of 

1974) . 

(6)  After a search is conducted under sub-sect ion (5) , the officer shall record 

the reasons for such belief which necessitated such search and within seventy-

two hours send a copy thereof to his imm ediate superior officer . 

 Here, the inform at ion was received by the I nspector of 

Police and secured presence of the m ediators and proceeded to 

the scene of offence, conducted search, and these pet it ioners are 

authorized by G.O.Ms.No.184, Revenue (E)  dt .14.02.1986 which 

em powered the officers of the State Excise Departm ent , 

including Enforcem ent  Wing, not  below the rank of Sub 

I nspectors and all the officers of the Police Departm ent  not  

below the rank of Sub I nspector to exercise the powers provided 

under Sect ion 42(1)  of the NDPS Act .  Therefore, the Circle 



 4 

 
MSM,J 

Crl.P_3010_17 

I nspector and Sub I nspector were authorized to conduct  search, 

seizure under Sect ions 41(2)  & 42(1)  and the legality and 

validity of the G.Os cannot  be decided, in view of the lim ited 

scope of the enquiry in the pet it ions filed under Sect ion 439 

Cr.P.C. 

 Thus, the I nspector of Police being an officer, above the 

rank of Sub-I nspector of Police is com petent  to exercise power 

under Sect ion 42(1)  of the Act . Therefore, on this ground of 

alleged violat ion of Sect ion 42(1)  of the Act , the pet it ioners 

cannot  be enlarged on bail.  

 The other content ion raised before this Court  is that  non-

com pliance of Sect ion 50 which is m andatory in nature and the 

procedure prescribed under Sect ion 50 is to be st r ict ly adhered 

in view of heavy penalt ies prescribed under the Act .  Even 

assum ing for a m om ent , Sect ion 50 is not  com plied, the said 

non-com pliance would not  vit iate for the reason that  the person 

of the accused was not  searched by the police and no 

cont raband was seized from  the possession of the person of the 

accused, they searched the vehicle and seized the cont raband 

from  the vehicle. Further, the accused are alleged to have stated 

that  they want  to be searched by the Gazet ted officer.   The 

Apex Court  in St at e o f  Raj ast h an  Vs. Par am an an d  an d  

an o t h er 1 categorically held while dealing with sim ilar situat ion 

where the invest igat ing officer gave an opt ion of being searched 

either before the nearest  Gazet ted officer or nearest  Magist rate 

                                                 
1
 2014 (5) SCC 345 
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or before PW5-Superintendent  of Police who was a part  of raiding 

party, held that  “ the said opt ion of being searched before PW10 

therein i.e., Sub I nspector is incorrect  as Sect ion 50(1)  of NDPS 

Act  does not  provide for it  and accordingly, the very search 

frust rated the provisions of Sect ion 50(1)  of NDPS Act  and the 

sam e gets vit iated”.   I n the instant  case, a reading of the 

panchanam a would show that  an opt ion was given to the 

accused as to whether they like to be searched by the police 

party or whether they like to be searched by a Gazet ted officer.   

Giving an opt ion to the accused of being searched by the police 

itself gets ent ire process vit iated in view of the judgm ent  of the 

Apex Court  referred to above.   Apart  from  that , the opt ion given 

to the accused does not  anywhere indicate whether the accused 

were asked as to whether they like to be searched before the 

Magist rate, since Sect ion 50 of NDPS Act  contem plates that  an 

opt ion to be given to the accused of being searched either before 

the Gazet ted officer or before the Magist rate only.  The sam e 

also vit iates the proceeding, since Sect ion 50 of NDPS Act  was 

not  scrupulously followed, prim a facie,  it  appears to be a case 

where the ent ire search is illegal and im proper.   Apart  from  that , 

opt ion given to the accused under Sect ion 50 of the NDPS Act  

was by way of oral com m unicat ion and it  was a com m on 

com m unicat ion not  given individually to each of the accused, 

which again is violat ive of Sect ion 50 of NDPS Act , as held by the 

Apex Court  in St at e o f  Raj ast h an  Vs. Par am an an d  an d  

an o t h er ( su p r a)  and thereby Sect ion 50 is not  m andatory in 
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view of the Apex Court  Judgm ent , as no search of person of 

accused was conducted. 

 But , in the other judgm ent , in THE STATE OF PUNJAB v . 

BALDEV SI NGH 2
,  the Apex Court  held that  if any violat ion of 

Sect ion 50 took place, even then it  would not  vit iate the ent ire 

proceedings but  based on such illegal search, such accused 

cannot  be found guilty.   

But , at  this stage, it  is difficult  to conclude that  the 

I nspector Police violated Sect ion 50 of the Act  even assum ing for 

a m om ent  that  the person of the accused was searched. 

 Sect ion 37 of NDPS Act  created an interdict  to grant  bail 

for an offence punishable under various provisions of the Act , 

where a com m ercial quant ity of cont raband is involved. 

According to Sect ion 37(1) (b)  of NDPS Act , unless the Court  

records it s sat isfact ion that  the pet it ioner did com m it  no offence 

and that  he would not  com m it  no offence again while on bail 

under Sect ion 439 Cr.P.C in serious offences like the offence 

punishable under Sect ions 41(2)  & 42(2) .  

 I n St a t e o f  Madh y a Pr ad esh  v . Ka j ad 3  the Suprem e 

Court  held that  the purpose for which the NDPS Act  was enacted 

and the m enace of drug t rafficking which intends to curtail is 

evident  from  its schem e. A perusal of Sect ion 37 of the Act  

leaves no doubt  in the m ind of the Court  that  a person accused 

of an offence, punishable for a term  of im prisonm ent  of five 

                                                 
2
 JT 1999 (4) SC 595 

3
 AIR 2001 SC 3317 
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years or m ore, shall generally be not  released on bail. Negat ion 

of bail is the rule and its grant  is an except ion under sub clause 

( ii)  of clause (b)  of Sect ion 37(1) . For grant ing bail,  the Court  

m ust , on the basis of the record produced before it ,  be sat isfied 

that  there are reasonable grounds for believing that  the accused 

is not  guilty of the offences with which he is charged and further 

that  he is not  likely to com m it  any offence while on bail.  

 I n Mak t oo l  Sin g h  v . St at e o f  Pu n j ab 4  Suprem e Court  

held that  for all the offences punishable m ore than five years, 

the Courts power to release the accused on bail during the 

period before convict ion has been thus drast ically curtailed by 

providing that  if the Public Prosecutor opposes the bail 

applicat ion, no accused shall be released on bail,  unless the 

Court  is sat isfied that  there are reasonable grounds for believing 

that  he is not  guilty for such offences.  

 I n Cu st om s, New  Delh i  v . Ah m ad al iev a Nod i r a 5  held 

that  the Court  has to keep in m ind two condit ions i.e, the 

sat isfact ion of the Court  that  there are reasonable grounds for 

believing that  the accused is not  guilty of the alleged offence and 

that  he is not  likely to com m it  any offence while on bail,  the 

condit ions are cum ulat ive and not  alternat ive, the sat isfact ion 

contem plated regarding the accused being not  guilty has to be 

based on reasonable grounds and the expression reasonable 

grounds m eans som ething m ore than prim a facie grounds and it  

contem plates substant ial probable causes for believing that  the 

                                                 
4
 (1999) 3 SCC 321 

5
 2004 (1) JCC 662 
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accused is not  guilty of the alleged offences. 

 I n view of the law declared by the Apex Court  in the 

judgm ents referred supra, Sect ion 37 of NDPS Act , unless the 

Court  concludes that  the accused is not  guilty based on 

reasonable ground and that  there is no possibilit y of com m it t ing 

sim ilar offences while on bail,  where the offences are punishable 

for m ore than five years, he shall not  be enlarged on bail.  

 Even according to Sect ion 37 of NDPS Act , the general 

provisions regarding grant  of bail under Sect ion 437, 438 & 439 

are applicable. Besides the applicat ion of general provisions of 

Cr.P.C, certain safeguards are provided in the Act  to grant  bail,  

while placing reversal burden in view of Sect ion 35 & 54 of NDPS 

Act . Therefore, the general pr inciples governing bails under 

Sect ion 437, 438 & 439 are equally applicable to the bail 

applicat ions filed for the offences punishable under Sect ions 8(C)  

read with Sect ion 20(b) ( ii) (C)  of NDPS Act  for enlarging the 

accused in the above cr im es under NDPS Act , where com m ercial 

quant ity is involved. 

I n the present  case, the offences allegedly com m it ted by 

the pet it ioners are serious in nature and it  is difficult  for m e to 

conclude that  these pet it ioners did not  com m it  any offence and 

they will not  com m it  such offence while on bail.   Therefore, I  find 

no ground to grant  bail to the pet it ioners in view of the law 

declared by the Apex Court  in the judgm ent  referred supra.  

Hence, the pet it ion is liable to be dism issed. 

 I n the result , the cr im inal pet it ion is dism issed. 
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 Consequent ly, m iscellaneous applicat ions pending if any, 

shall also stand dism issed.  

 

 

  _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

JUSTI CE M. SATYANARAYANA MURTHY 

Date: 24.04.2017 

Ccm  
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THE HON’BLE SRI  JUSTI CE M.SATYANARAYANA MURTHY 
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