
THE HON’BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

 

CRIMINAL PETITION NO.2681 OF 2017  

 

ORDER: 

 This Crimina l Petition under Sec tions 438 of the Code of Crimina l 

Proc edure, 1973 (for short ‘Cr.P.C.’ ), is filed  to enla rge the petitioner/ A-2 

on p re-a rrest ba il sinc e he is apprehend ing a rrest in c onnec tion with 

Crime No.360 of 2016 of III Town Polic e Sta tion, Ra jamahendravaram, 

reg istered  for the offenc es punishab le under Sec tions 376(1), 376(2), 

376(J), 354-A, 354-C, 109 of IPC and  420, 468, 471, 506 r/ w 34 of IPC. 

 The c ase of the p rosec ution is tha t the mother of the vic tim lodged 

a  c omp la int with the polic e on 25.07.2016 a t about 7 p .m. a lleg ing  tha t 

she b lessed  with two c hild ren one is fema le and  the other is ma le. The 

vic tim is studying  2nd  yea r intermed ia te.  Sinc e three days she (vic tim) was 

found  not taking  food  and  sleep ing and  she was tota lly in depression 

c ond ition and  when the de fac to c omp la inant and  her husband  

questioned , the vic tim g irl wep t and  d isc losed  tha t Asha  (A-2) wife of 

Bhagyara ju who is neighbour of the vic tim on 23.07.2016 c a lled  the vic tim 

to her house and  Asha  served  juic e to the vic tim and  the vic tim went into 

c oma (semi c onsc iousness).  When she revea led  the same to Asha , she 

went away informing tha t she is going to shop  by c losing  the doors and  

la ter A-1 c ame there and  informed  tha t he is loving  her and  he removed  

her c loths and  desp ite resistenc e, she c ould  not suc c eed in her a ttempt 

as she was in semi c onsc iousness of c oma , then A-1 c ommitted  rape on 

vic tim aga inst her will.  La ter, A-1 d isc losed  her tha t he took her nude 

photographs a t the time of rape by his mob ile and  if she revea ls the 

inc ident to anybody, he would  show her photographs to others and  

threa tened  to kill her younger b rother and  mother and  left the house.   

 The petitioner is Kothapa lly Asha  who ac c ommodated  A-1 to 

c ommit rape on the vic tim.  Therefore, she is equa lly responsib le for the 
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offenc es and  when the vic tim g irl is a  c hild  as defined  under Sec tion 2(d ) 

of Protec tion of Child ren from Sexua l Offenc es Ac t, 2012 and  had  sexua l 

interc ourse with her is a  serious offenc e punishab le under Sec tion 4 of the 

Protec tion of Child ren from Sexua l Offenc es Ac t, 2012 besides the other 

sec tions of law under Ind ian Pena l Code. 

 It is c ontended  by the lea rned  c ounsel for the petitioner tha t ma jor 

pa rt of investiga tion is c ompleted  and  A-1 was a lready released  on 

regula r ba il.  But, c onsidera tion for g rant of regula r ba il is tota lly d ifferent 

from grant of p re-a rrest ba il. 

 The power of the Court under Sec tion 438 Cr.P.C is purely 

d isc retionary and  this Court has to exerc ise its power jud ic iously based  on 

settled  p rinc ip les. But, the c irc umstanc es to exerc ise suc h jurisd ic tion may 

va ry from c ase to c ase. The law regard ing grant of antic ipa tory ba il is 

elabora tely d isc ussed  by the Constitutiona l Benc h of the Apex Court in 

Gurbaksh Singh Sibbia v. State of Punjab1 as the power of g ranting 

'antic ipa tory ba il' is somewhat extraord ina ry in c harac ter and  it is only in 

exc ep tiona l c ases where it appears tha t a  person might be fa lsely 

imp lic a ted , or a  frivolous c ase might be launc hed  aga inst him, or "there 

a re reasonab le grounds for hold ing  tha t a  person ac c used  of an offenc e 

is not likely to absc ond , or otherwise misuse his liberty while on ba il" tha t 

suc h power is to be exerc ised .  No ha rd  and  fast rule c an be la id  down in 

d isc retionary matters like grant or refusa l of ba il whether antic ipa tory or 

regula r ba il. The Apex Court further held  tha t, it c annot be la id  down as 

an inexorab le rule tha t antic ipa tory ba il c annot be granted  unless the 

p roposed  ac c usa tion appears to be ac tua ted  by ma la  fides; tha t 

antic ipa tory ba il must be granted  if there is no fea r tha t the app lic ant will 

absc ond . There a re severa l other c onsidera tions, too numerous to 

enumera te, the c ombined  effec t of whic h must weigh with the c ourt 

                                                 
1
 AIR 1980 SC 1632 
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while granting  or rejec ting  antic ipa tory ba il. The na ture and  seriousness of 

the p roposed  c harges, the c ontext of the events likely to lead  to the 

making  of the c harges, a  reasonab le possib ility of the app lic ant's 

p resenc e not being sec ured  a t the tria l, a  reasonab le apprehension tha t 

witnesses will be tampered  with and  "the la rger interests of the pub lic  or 

the sta te" a re some of the c onsidera tions whic h the c ourt has to keep  in 

mind  while dec id ing an app lic a tion for antic ipa tory ba il. Therefore, 

antic ipa tory ba il c an be granted  even in serious c ases like ec onomic  

offenc es and  Sta tes should  have no c onsidera tion for g rant or refusa l of 

g rant of antic ipa tory ba il, as there c an be no p resumption tha t the 

wea lthy and  the mighty will submit themselves to tria l and  tha t the humb le 

and  the poor will run away from the c ourse of justic e, any more than there 

c an be a  p resumption tha t the former a re not likely to c ommit a  c rime 

and  the la tter a re more likely to c ommit it. Therefore, while dea ling  with 

the app lic a tion for g rant of p re-a rrest ba il or antic ipa tory ba il, the Court 

must take into c onsidera tion the guidelines issued  in Gurbaksh Singh 

Sibbia v. State of Punjab (referred  supra ).  

The petitioner is the sec ond ac c used  who made a rrangement by 

p rovid ing juic e to the vic tim who went into c oma and  thereby 

ac c ommodated  A-1 to rape her.  Therefore, she is equa lly liab le for 

punishment a long with A-1.  Henc e, I find  no ground  to enla rge the 

petitioner on p re-a rrest ba il sinc e it is a  purely d isc retionary in na ture.  

Consequently, the petition is liab le to be d ismissed . 

 In the result, the c rimina l petition is d ismissed .  

 Consequently, misc ellaneous app lic a tions pend ing if any, sha ll a lso 

stand  d ismissed . 

____________________________________ 

JUSTICE M. SATYANARAYANA MURTHY 

Date:12.04.2017 

c c m 
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