
 

THE HON’BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

CRL. R.C. NO.1767 OF 2017, 

CRL. R.C. NO.1769 OF 2017, 

CRL. R.C. NO.1773 OF 2017, 

CRL. R.C. NO.1788 OF 2017, 

CRL. R.C. NO.1765 OF 2017, 

CRL. R.C. NO.1774 OF 2017, 

AND 

CRL. R.C. NO.1775 OF 2017 

 

COMMON ORDER: 

 

In a ll the above (7) c rimina l revision c ases, sinc e the revision 

petitioners 1 and  2/ A-1 & A-2 a re c ommon, I deem it appropria te to 

d ispose of a ll the revision c ases by c ommon order. 

 

2. Aggrieved  by the judgments in Crl.A.No.91 of 2016 da ted  

23.05.2017, Crl.A.No.92 of 2016 da ted  23.05.2017, Crl.A.No.93 of 2016 

da ted  24.05.2017, Crl.A.No.94 of 2016, da ted  24.05.2017, Crl.A.No.96 

of 2016 da ted  25.05.2017, Crl.A.No.99 of 2016 da ted  29.05.2017, and  

Crl.A.No.100 of 2016 da ted  29.05.2017 passed  by the Princ ipa l 

Sessions Judge, Waranga l, these c rimina l revision c ases a re filed  

under Sec tions 397 and  401 of Cr.P.C. questioning the p ropriety, 

lega lity and  c orrec tness of the impugned  judgments find ing the 

petitioners 1 and  2/ Ac c used  Nos.1 and  2 guilty for the offenc e 

punishab le under Sec tion 411 I.P.C. and  sentenc ing them to undergo 

imprisonment for one year by reduc ing the substantive sentenc e of 

three years imposed by the tria l Court. 

 

3. The sum and  substanc e of the p rosec ution c ase is tha t the 

petitioners 1 and  2 c ommitted  theft of gold  and  silver ornaments by 

using  c rimina l forc e or assault, thereby they c ommitted  offenc es 
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punishab le under Sec tions 379 and  356 IPC. Apart from these c rimes, 

they were a lso involved  in so many c rimes. 

 

4. The polic e on rec eip t of c omp la ints, reg istered  c ases and  

issued  F.I.Rs. aga inst unknown persons.  During  investiga tion, the Sub-

Inspec tor of Polic e examined  severa l witnesses and  rec orded  their 

sta tements. He visited  the sc ene of offenc e and  d ra fted  Ex.P-4-c rime 

deta ils in the p resenc e of Ramesh Babu and  Pasula  Srinivas and  la ter 

PW-4 c ontinued  the investiga tion.  PW-3, Sub-Inspec tor of Polic e, P.S. 

Mills Colony a rrested  petitioners/ A-1 and  A-2 on 14.9.2015 in Crime 

No.516 of 2014 of Polic e Sta tion, Subedari.  Petitioners/ A-1 and  A-2 

c onfessed  about the c ommission of offenc es in the p resent c ases 

and  a lso in other c rimes before PW-3 and  a lso in the p resenc e of 

panc h witnesses Chidura la  Venu PW-2 and  Syed . Shakeer Hussa in. 

On the basis of suc h c onfession lead ing to d isc overy, whic h is 

relevant under Sec tion 27 of the Evidenc e Ac t, the polic e seized  

materia l ob jec ts from the possession of  

petitioners/ A-1 and  A-2 under c over of seizure panc hanama by  

PW-3.  Petitioners/ A-1 and  A-2 were remanded  to jud ic ia l c ustody in 

Crime No.516 of 2014 and  PW-4 Sub-Inspec tor of Polic e filed  

requisition before the c ourt for issuanc e of P.T. warrant aga inst A-1 

and  A-2 and  the c ourt issued  P.T. warrant and  on exec ution of P.T. 

warrant, they were remanded  to jud ic ia l c ustody and  a fter 

c omp letion of investiga tion, PW-4 filed  c harge sheet. 

 

5. On c onsidering  the materia l and  a fter c omp lianc e of 

nec essary forma lities under Sec tion 207 Cr.P.C., framed  c harges 

aga inst petitioners/ A-1 and  A-2 for the offenc es punishab le under 

Sec tions 379, 356 IPC aga inst A-1 and  under Sec tion 411 IPC aga inst 
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A-2, exp la ined  the g ist of the c harges in Telugu, they p leaded  not 

guilty and  c la imed  to be tried . 

 

6. During  tria l, on beha lf of the p rosec ution, PWs.1 to 5 were 

examined  and  marked  Exs:P-1 to P-4 and  marked  M.Os.1 to 3. 

 

7. After c losure of p rosec ution evidenc e, the ac c used  were 

examined  under Sec tion 313 Cr.P.C., exp la ining  the inc rimina ting 

materia l tha t appeared  aga inst them in the evidenc e of p rosec ution 

witnesses, they denied  the same and  reported  no defenc e.   

 

8. Upon hea ring  a rgument of both c ounsel, the tria l c ourt found  

the ac c used  guilty for the offenc e under Sec tion 411 IPC while 

ac quitting the ac c used  for the offenc e under Sec tions 379 and  356 

IPC, sentenc ed  petitioners to undergo substantive sentenc e of R.I. for 

three years and  to pay fine of R.10,000/ - with default sentenc e for the 

offenc e under Sec tion 411 IPC while d irec ting  substantive sentenc e 

sha ll  run c onc urrently being set off under Sec tion 428 Cr.P.C.  

 

9. Aggrieved  by the c onvic tion and  sentenc e passed  by the tria l 

c ourt under impugned  c a lendar and  judgments, p referred  above 

mentioned  c rimina l appea ls, whic h were ended  in d ismissa l by the 

Princ ipa l Sessions Judge, Waranga l and  reduc ed  the substantive 

sentenc e of R.I. from three years to one year. 

 

10. The p resent revision c ases a re filed  ra ising  genera l g rounds, 

more partic ula rly about fa ilure of Sub-Inspec tor of Polic e to c onduc t 

test identific a tion parade for identifying  the petitioners and  p roperty 

and  non-c onsidera tion of p lea  of the petitioners by the tria l c ourt 

regard ing purc hase of items for sa le of p roperty for Rs.10 lakhs and  

fina lly requested  to set aside the c onvic tions and  sentenc es imposed 

by the appella te Court. 
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11. During  hearing , lea rned  c ounsel for the petitioners would  

c ontend  tha t the petitioners a lready undergone imprisonment for 7½ 

months approximately and  in the absenc e of test identific a tion 

pa rade of the p roperty and  the person, the c onc urrent find ings 

rec orded  by the c ourts below a re erroneous, unsusta inab le under 

law and  apart from tha t the p lea  of the petitioners is tha t they sold  

their p roperty for Rs.10 lakhs purc hae of gold  and  silver items whic h 

were rec overed  from their possession and  if this p lea  is ac c ep ted , 

both the Courts below would  have ac quitted  the ac c used  for the 

offenc e punishab le under Sec tion 411 IPC, but c ommitted  an error. 

 

12. Learned  Pub lic  Prosec utor for the Sta te of Telangana  

supported  the c onc urrent find ings rec orded  by both the c ourts below 

while c ontend ing tha t this c ourt c annot interfere with the fac t find ing 

rec orded  by both the c ourts below while exerc ising  power under 

Sec tion 397 and  401 IPC where there is manifest perversity or 

apparent error in the judgments and  p rayed  to d ismiss the revisions. 

 

13. In view of the spec ific  c ontentions ra ised  before this Court 

regard ing  fa ilure to c onduc t test identific a tion pa rade of both the 

petitioners and  the p roperty and  non-c onsidera tion of p lea  of the 

petitioners about sa le of p roperty and  purc hase of gold  and  silver 

ornaments, the point tha t a rises for c onsidera tion in these revisions is: 

 
“ Whether the petitioners/ ac c used 1 and 2 were found in possession of stolen 

property with d ishonest intention believing the property as stolen property, if 

so, whether they are liable to be c onvic ted? 

 

14. The p resent revisions a re filed  under Sec tion 397 and  401 

Cr.P.C. under whic h the jurisd ic tion of this c ourt is limited .   

15. Sec tion 397 of the Code vests the c ourt with the power to c a ll 

for and  examine the rec ords of an inferior c ourt for the purposes of 
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sa tisfying  itself as to the lega lity and  regula rity of any p roc eed ings or 

order made in a  c ase. The ob jec t of this p rovision is to set right a  

pa tent defec t or an error of jurisd ic tion or law. There has to be a  well- 

founded  error and  it may not be appropria te for the c ourt to 

sc rutinize the orders, whic h upon the fac e of it bears a  token of 

c a reful c onsidera tion and  appear to be in ac c ordanc e with law. If 

one looks into the va rious judgments of this Court, it emerges tha t the 

revisiona l jurisd ic tion c an be invoked  where the dec isions under 

c ha llenge a re grossly erroneous, there is no c omp lianc e with the 

p rovisions of law, the find ing rec orded  is based  on no evidenc e, 

ma teria l evidenc e is ignored  or jud ic ia l d isc retion is exerc ised  

a rb itra rily or perversely. These a re not exhaustive c lasses, but a re 

merely ind ic a tive. Eac h c ase would  have to be determined  on its 

own merits. 

16. The well-ac c ep ted  norm is tha t the revisiona l jurisd ic tion of the 

higher c ourt is a  very limited  one and  c annot be exerc ised  in a  

routine manner. One of the inbuilt restric tions is tha t it should  not be 

aga inst an interim or interloc utory order. The Court has to keep  in 

mind  tha t the exerc ise of revisiona l jurisd ic tion itself should  not lead  to 

injustic e ex fac ie. Where the Court is dea ling  with the question as to 

whether the c harge has been framed  p roperly and  in ac c ordanc e 

with law in a  g iven c ase, it may be reluc tant to interfere in exerc ise of 

its revisiona l jurisd ic tion unless the c ase substantia lly fa lls within the 

c a tegories a fore-sta ted .  

17. It may a lso be notic ed  tha t the revisiona l jurisd ic tion exerc ised  

by the High Court is in a  way fina l and  no inter c ourt remedy is 

ava ilab le in suc h c ases. Of c ourse, it may be sub jec t to jurisd ic tion of 

this c ourt under Artic le 136 of the Constitution of Ind ia . Norma lly, a  
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revisiona l jurisd ic tion should  be exerc ised  on a  question of law. 

However, when fac tua l apprec ia tion is involved , then it must find  

p lac e in the c lass of c ases resulting  in a  perverse find ing . Basic a lly, 

the power is required  to be exerc ised  so tha t justic e is done and  there 

is no abuse of power by the c ourt. Merely an apprehension or 

susp ic ion of the same would  not be a  suffic ient g round  for 

interferenc e in suc h c ases. 

18. Sec tion 401 c onfers a  kind  of pa terna l and  supervisory 

jurisd ic tion on the High Court over a ll other c rimina l Courts estab lished  

in the Sta te in order to c orrec t misc a rriage of justic e a rising  from a  

misc onc ep tion of law, irregula rity of p roc edure, neg lec t or apparent 

ha rshness of trea tment whic h has on one hand  resulted  in some injury 

to the due ma intenanc e of law and  order or on the other hand , in 

some undeserved  ha rdship  to ind ividua ls.  The revisiona l power 

c onferred  on the High Court by this sec tion is d isc retionary power, has 

to be exerc ised  in the a id  of justic e and  this Court will not exerc ise 

jurisd ic tion under this Sec tion if there has been no fa ilure of justic e 

even though the p roc eed ings of the lower c ourt suffer from 

irregula rity or impropriety as held  by Apex Court in STATE OF WEST 

BENGAL v. TULSIDAS1. The revisiona l jurisd ic tion c onferred  upon this 

Court by Sec tion 401 Cr.P.C. has to be exerc ised  only for the purpose 

of relieving  persons who have not had  a  fa ir tria l or whose c onvic tions 

have been a rrived  a t by non-observanc e of ma teria l p rovisions of the 

law or by suc h mis-d irec tions as must have oc c asioned  a  fa ilure of 

justic e as held  in PRAHLAD v. EMPORER2.  Further, the High Court c an, 

in exerc ise of its revisiona l powers, either suo motu on the basis of its 

own knowledge derived  from any sourc e wha tsoever, or on an 

                                                            

1
 (1964) 1 Crl.L.J. 443 (SC) 

2
 48, Crl.LJ 173, 174 (Pat) 
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app lic a tion by a  c omp la inant, exerc ise the powers of an appella te 

Court both with respec t to ac quitta l and  c onvic tion.  This revisiona l 

power is sub jec t to the following three limita tions: 

Firstly, no order c an be made to the prejudic e of the acc used or other 

person unless he had an opportunity of being heard personally or by a 

p leader in his own defenc e; 

 

Sec ondly, it c annot convert a finding of ac quitta l into one of c onvic tion; 

Third ly, no revision c an be enterta ined at the instanc e of a party who c ould 

have appealed under the Code and has not appealed. 

19. The jurisd ic tion of the Court under Sec tion 397 c an be 

exerc ised  so as to examine the c orrec tness, lega lity or p roprieta ry of 

an order passed  by the tria l c ourt or the inferior c ourt, as the c ase 

may be. Though the sec tion does not spec ific a lly use the expression 

‘p revent abuse of p roc ess of any c ourt or otherwise to sec ure the 

ends of justic e’ , the jurisd ic tion under Sec tion 397 is a  very limited  one. 

The lega lity, p roprieta ry or c orrec tness of an order passed  by a  c ourt 

is the very founda tion of exerc ise of jurisd ic tion under Sec tion 397 but 

ultima tely it a lso requires justic e to be done. The jurisd ic tion c ould  be 

exerc ised  where there is pa lpab le error, non-c omp lianc e with the 

p rovisions of law, the dec ision is c omp letely erroneous or where the 

jud ic ia l d isc retion is exerc ised  a rb itra rily. 

20. Thus, the powers of the High Court a re limited , and  this Court 

c annot interfere with the c onc urrent fac t find ings rec orded  by the 

c ourts below. As a  genera l rule, the High Court will not in revision 

interfere with a  find ing of fac t and  this is spec ia lly so, where there a re 

c onc urrent find ings of fac ts of the lower Courts. But, in spec ia l and  

exc ep tiona l c irc umstanc es, the High Court is entitled  to go into 

questions of fac t and  do justic e, though the power should  be ra rely 
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exerc ised , as held  by Apex Court in S.P.S. JAYAM & CO. v. 

NEHRUSADAN3. 

 

21. In revision, the High Court usua lly ac c ep ts the find ings on 

questions of fac ts rec orded  by a  subord ina te Court unless the find ing 

is manifestly perverse or pa tently erroneous in view of the law 

dec la red  by the Apex Court in BANSILAL v.LAXMAN4.  

 

22. In the absenc e of any perversity in apprec ia tion of evidenc e or 

pa tent error, this Court c annot interfere with the find ings of the tria l 

Court.   

 

23. In the p resent c ases, the first and  foremost c ontention ra ised  by 

the lea rned  c ounsel for the petitioners is tha t no test identific a tion 

parade of p roperty and  a lso the person was c onduc ted .  Sec tion 9 of 

the Evidenc e Ac t dea ls with c onduc ting  of test identific a tion pa rade 

and  it is only relevant p iec e of evidenc e.  But, fa ilure to c onduc t test 

identific a tion pa rade by itself is not a  ground  to d isbelieve the c ase 

of the p rosec ution and  more partic ula rly when the ac c used  were 

found  in possession of stolen p roperty and  identified  in the c ourt. 

 

24. The purpose of test identific a tion parade either ac c used  or 

p roperty under Sec tion 9 of the Evidenc e Ac t is nec essary to exp la in 

or introduc e relevant fac ts nec essary to exp la in or introduc e a  fac t in 

issue or relevant fac t, or whic h support or rebut an inferenc e 

suggested  by a  fac t in issue or relevant fac t, or whic h estab lish the 

identity of anything  or person whose identity is relevant, or fix the time 

or p lac e a t whic h any fac t in issue or relevant fac t happened , or 

whic h show the rela tion of pa rties by whom any suc h fac t was 

transac ted , a re relevant in so fa r as they a re nec essary for tha t 

                                                            

3
 1977 Crl.L.J. 1101 

4
 (1986) 3 SCC 445 
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purpose. Nec essity of hold ing  test identific a tion pa rade is d isc ussed  

by Apex Court in in Shyamlal Ghosh Vs. State of West Bengal5, it is 

held  as under: 

“ The whole idea of a Test Identific ation Parade is that witnesses who c la im to have seen the 

c ulprits at the time of oc c urrenc e are to identify them from the midst of other persons without 

any a id or any other sourc e. The test is done to c heck upon their verac ity. In other words, the 

main objec t of hold ing an identific ation parade, during the investigation stage, is to test the 

memory of the witnesses based upon first impression and also to enable the prosec ution to 

dec ide whether a ll or any of them c ould be c ited as eyewitnesses of the c rime.  

Failure to hold the test identification parade while in polic e c ustody, does not by itself render 

the evidenc e of identific ation in c ourt inadmissib le or unac c eptable. There have been 

numerous c ases where the ac c used is identified by the witnesses in the c ourt for the first time. 

One of the views taken is that identific ation in c ourt for the first time alone may not form the 

basis of c onvic tion, but this is not an absolute rule. The purpose of the Test Identific ation Parade 

is to test and strengthen the trustworthiness of that evidenc e. It is ac c ordingly c onsidered a safe 

rule of prudenc e to generally look for c orroboration of the sworn testimony of the witnesses in 

c ourt as to the identity of the ac c used who are strangers to them, in the form of earlier 

identific ation proc eedings.”  

25. In view of limited  purpose of c onduc ting  test identific a tion 

parade of either person or p roperty, the testimony of eyewitness is 

a lso ma in evidenc e for dec id ing the rea l c ontroversy.  In the p resent 

fac ts of the c ase, PW-1 identified  the property in the c ourt and  the 

ac c used  a lso.   

 

26. In Ravi Kapur v. State of Rajasthan6 the Supreme Court 

d isc ussed  about the importanc e to hold  test identific a tion pa rade for 

identifying  the ac c used  and  held  as follows: 

 “ The whole idea of a Test Identific ation Parade is that witnesses who c la im to have 

seen the c ulprits at the time of oc c urrenc e are to identify them from the midst of other 

persons without any a id or any other sourc e.  The test is done to c heck upon their 

verac ity.  In other words, the main objec t of hold ing an identific ation parade, during 

the investigation stage, is to test the memory of the witnesses based upon first 

impression and also to enable the prosec ution to dec ide whether a ll or any of them 

c ould be c ited as eyewitnesses of the c rime. 

 

27. It is equa lly c orrec t tha t the Code of Crimina l Proc edure does 

not ob lige the investiga ting  agenc y to nec essarily hold  the Test 

                                                            

5
 AIR 2012 3539 

6
 AIR2012SC2986 
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Identific a tion Parade.  Fa ilure to hold  the test identific a tion pa rade 

while in polic e c ustody, does not by itself render the evidenc e of 

identific a tion in c ourt inadmissib le or unac c ep tab le.  There have 

been numerous c ases where the ac c used  is identified  by the 

witnesses in the Court for the first time.  One of the views taken is tha t 

identific a tion in Court for the first time a lone may not form the basis of 

c onvic tion, but this is not an absolute rule.  The purpose of the Test 

Identific a tion Parade is to test and  strengthen the trustworthiness of 

tha t evidenc e.  It is ac c ord ing ly c onsidered  a  sa fe rule of p rudenc e 

to genera lly look for c orrobora tion of the sworn testimony of the 

witnesses in c ourt as to the identity of the ac c used  who a re strangers 

to them, in the form of ea rlier identific a tion p roc eed ings.  This rule of 

p rudenc e is, however sub jec ted  to exc ep tions.”  

28. In Sheo Shankar Singh v. State of Jharkhand and Anr.7 The Apex 

Court held  as follows: 

“ Failure to hold Test identific ation parade does not have effec t of weakening evidenc e 

of identification in Court, as to what should be the weight attac hed to suc h an 

identific ation is a matter whic h Court will determine in pec uliar fac ts and 

c irc umstanc es of eac h c ase.  Version of two eye-witnesses that it was ac c used who 

had shot dec eased.  However, only one of witnesses assoc iated with Test Identific ation 

Parade in whic h he identified ac c used.  Failure of prosec ution to offer an explanation 

for not hold ing Test Identific ation Parade for other witness will not ipse jure prove fata l 

to c ase of prosec ution.”  

  

29. In the above judgments, the Apex Court la id  emphasis tha t the 

Code of Crimina l Proc edure does not ob liga te the investiga ting  

agenc y to nec essarily hold  a  test identific a tion pa rade nor is there 

any p rovision under whic h the ac c used  may c la im a  right to the 

hold ing of a  test identific a tion pa rade. Fa ilure of the investiga ting  

agenc y to hold  a  test identific a tion pa rade does not, in tha t view, 

have the effec t of weakening the evidenc e of identific a tion in the 

                                                            

7
 (2011) 3 SCC 654 
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Court. As to wha t should  be the weight a ttac hed  to suc h an 

identific a tion is a  ma tter whic h the Court will determine in the 

pec ulia r fac ts and  c irc umstanc es of eac h c ase. In appropria te c ases 

the Court may ac c ep t the evidenc e of identific a tion in the Court 

even without insisting  on c orrobora tion. 

30. There is no d ispute regard ing the law dec la red  by the Apex 

Court. In long lines of judgments of the Apex Court the evidenc e of 

an injured  witness is reliab le, unless the testimony of an injured  witness 

is impeac hed  in the c ross-examina tion, the vic tims who lost their 

a rtic les c an be equa ted  with injured  witness. 

31. By virtue of the p rinc ip les in the above judgments, fa ilure of the 

p rosec ution to c onduc t test identifica tion pa rade for identific a tion of 

the ac c used  and  p roperty is not vita l. 

 

32. The tria l c ourt a lso d isc ussed  about the evidenc e on rec ord  

and  rightly c onc luded  tha t the ac c used  were the persons who a re in 

c ustody of the stolen goods i.e. gold  and  silver a rtic les even-a fter 

reappra isa l of entire evidenc e by this c ourt, it is d iffic ult to uphold  the 

c ontention of the petitioners tha t fa ilure to c onduc t test identific a tion 

parade of ac c used  and  p roperty is fa ta l sinc e PWs.1, 3 and  4 

identified  the ac c used .  PW-1 identified  A-2 who travelled  a long with 

her in the auto when pusthela thadu was found  missing  a fter getting  

down from the auto and  PWs.3 and  4 identified  the person from 

whom M.O.1 was rec overed  a long with other a rtic les. Simila rly inother 

c a lendar c ases the witnesses identified  the ac c used  and  p roperty. 

This evidenc e is suffic e to ac c ep t tha t the petitioners were the 

persons who were in possession of stolen a rtic les believing tha t they 

were stolen with d ishonest intention. Therefore, fa ilure to c onduc t test 

identific a tion pa rade is not fa ta l to the c ase of the p rosec ution. 
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33. The sec ond  c ontention ra ised  before this c ourt and  tria l c ourt is 

tha t the petitioners purc hased  those items rec overed  from the 

possession of the ac c used / petitioners herein a fter sa le of the 

p roperty for Rs.10 lakhs.  But, the tria l c ourt rec orded  a  find ing 

spec ific a lly tha t if rea lly the petitioners purc hased  the gold  and  silver 

items a fter the sa le of house p roperty for Rs.10 lakhs, there must be 

some doc umenta ry evidenc e in support of sa le of p roperty and  

purc hase of gold  and  silver items.  But, a t another stage before the 

tria l c ourt they c ontended  tha t the polic e made the petitioners to sell 

the house p roperty and  purc hase gold  and  silver a rtic les and  p lanted  

those ornaments in d ifferent c rimes rop ing the petitioners/ ac c used  

with d ifferent c rimes.  The p lea  of the ac c used  is not c onsistent; they 

c hanged  their version from time to time sub jec t to their c onvenienc e.  

Even assuming for a  moment tha t the p lea  of the ac c used  tha t they 

sold  the house for Rs.10 lakhs and  purc hased  the va rious gold  and  

silver a rtic les, they would  have p roduc ed  a t least a  doc ument 

evidenc ing sa le of immovab le p roperty for Rs.10 lakhs.  But, no suc h 

p iec e of evidenc e is b rought on rec ord  espec ia lly sa le of house 

p roperty for Rs.10 lakhs and  purc hase of gold  and  silver a rtic les 

rec overed  from the possession of both the ac c used  while they were 

p roc eed ing on motorc yc le.  Therefore, this p lea  is not worthy of 

c onsidera tion and  the tria l c ourt and  appella te c ourt c onsidered  the 

p lea  and  rejec ted  suc h p lea  d isbelieving the same. 

 

34. One of the c ontentions of the lea rned  Pub lic  Prosec utor for the 

Sta te of Telangana  is tha t when the petitioners were found  in 

possession of the p roperty, a  p resumption under Sec tion 114(a ) of 

Evidenc e Ac t would  c ome into p lay and  the c ourt may d raw suc h 
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presumption tha t they a re either thieves or persons rec eived  stolen 

p roperty.   

35. Sec tion 410 I.P.C.  defines stolen p roperty, the possession 

whereof has been transferred  by theft, or by extortion, or by robbery, 

and  p roperty whic h has been c rimina lly misappropria ted  or in 

respec t of whic h c rimina l b reac h of trust has been c ommitted , is 

designa ted  as “ stolen p roperty” , whether the transfer has been 

made, or the misappropria tion or b reac h of trust has been c ommit-

ted , within or out of Ind ia . But, if suc h p roperty subsequently c omes 

into the possession of a  person lega lly entitled  to the possession 

thereof, it then c eases to be stolen p roperty. 

 

36. Sec tion 411 IPC dea ls with d ishonest rec eiving  or reta ining of 

stolen p roperty and  the essentia ls of whic h a re mentioned  below: 

i) tha t some p roperty was stolen; 

ii) tha t the ac c used  rec eived  or reta ined  suc h p roperty, 

iii) tha t the ac c used  rec eived  or reta ined  it d ishonestly; 

iv) tha t the ac c used  d id  so knowing ly or having reason to 

believe tha t suc h p roperty was stolen. 

 

37. Therefore, to substantia te its c ase, the p rosec ution has to 

estab lish the four ingred ients referred  supra .  Further, to susta in 

c onvic tion of the ac c used  for the offenc e punishab le under Sec tion 

411 of IPC, it is the duty of the p rosec ution to p rove the following 

ingred ients as held  by the Hon’b le Apex Court in a  dec ision reported  

in Trimbak Vs. The State of Madhya Pradesh8 wherein Their Lordships 

Justic e Maha jan and  Justic e Bhagawati spec ified  the following three 

ingred ients: 

1. that stolen property was in the possession of the ac c used., 

                                                            

8
 AIR 1954 SC page 39 
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2. that some person other than the ac c used had possession of the property before the 

ac c used got possession of it., and  

3. that the ac c used had knowledge that the property was stolen property. 

 

38. The lea rned  Pub lic  Prosec utor c ontended  tha t when the 

p roperty was seized  from the possession of the ac c used , a  

p resumption under Sec tion 114(a ) of Evidenc e Ac t may be d rawn, 

unless the ac c used  exp la ined  his possession and  by d rawing suc h 

p resumption, the ac c used  a re liab le to be c onvic ted  for the offenc e 

punishab le under Sec tion 411 of IPC and  c onc lude tha t the 

petitioners a re the persons who rec eived  the stolen p roperty with 

d ishonest intention believing  tha t M.O.1 is stolen p roperty 

39. Coming to the ingred ients required  to be estab lished  by the 

p rosec ution as held  by the Hon’b le Apex Court in the judgment 

referred  to supra  i.e., Trimbak Vs. The State of Madhya Pradesh's c ase , 

there must be sa tisfac tory and  c ogent evidenc e to p rove a ll the 

three ingred ients.  

40. The first ingred ient to c onstitute an offenc e punishab le under 

Sec tion 411 of IPC is tha t, the stolen p roperty was in the possession of 

the ac c used .  Here, to p rove tha t the p roperty marked  as M.O.1 and  

the p roperty as the stolen p roperty and  in possession of the ac c used , 

the p rosec ution examined  P.Ws.3 and  4, the investiga ting  offic ers.  

PW-1 is the owner of M.O.1 from whose nec k the c ha in was sna tc hed  

while travelling  in the auto a long with other persons, simila rly in other 

c a lendar c ases.  PW-1 identified  M.O1 and  other items of stolen 

goods in the open c ourt as tha t of their p roperty whic h was sna tc hed  

from their possession her nec k while she was travelling  in the auto and  

a t d ifferent p lac es this was not d isputed  in the c ross examina tion.  

Therefore, the first ingred ient was sa tisfied  to c onstitute an offenc e 

punishab le under Sec tion 411 IPC. 
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41. The sec ond  ingred ient to c onstitute an offenc e punishab le 

under Sec tion 411 IPC is d ishonestly rec eiving  or reta ins any stolen 

p roperty, knowing or having  reason to believe the same to be stolen 

p roperty.  Here, the p roperty seized  from the possession of ac c used  is 

M.O.1  and  other items in other c a lendar c ases and   when the 

ac c used  a re not the owners of the p roperty M.O.1 and  other items in 

other c a lendar c ases itself ind ic a tes the intention on the part of the 

ac c used  and  apart from tha t the petitioners p leaded  tha t they 

purc hased  va rious items rec overed  from their possession inc lud ing 

M.O.1 a fter sa le of house p roperty whic h rema ins unsubstantia ted  by 

p roduc ing any kind  of evidenc e before the c ourt a t least by 

p roduc ing a  doc ument evidenc ing sa le of p roperty.  Therefore, by 

d rawing p resumption under Sec tion 114(a ) of Evidenc e Ac t, when 

the petitioners fa iled  to exp la in their possession, both the c ourts 

below rightly d rawn the p resumption under Sec tion 114(a ) of 

Evidenc e Ac t sinc e the petitioners d id  not rebut the p resumption 

though the p resumption is op tiona l.   

 

42. The lea rned  Pub lic  Prosec utor ma inly c ontended  tha t with the 

a id  of Sec tion 114(a ) of Evidenc e Ac t, p resumption tha t the person 

who is in possession of stolen p roperty soon a fter c ommission of theft 

is p resumed to be the rec eiver of stolen goods. So, to a ttrac t the 

p resumption under Sec tion 114(a ) of Evidenc e Ac t, possession must 

be soon a fter c ommission of theft.  Tha t means, it must have rec ent 

possession.   

43. Here, theft of M.O.1 was a lleged ly c ommitted  by the 

petitioners on 7.12.2014, the other items whic h a re sub jec t ma tter of 

two other c a lendar c ases and  those items were seized  from the 

possession of the ac c used  on 14.09.2015 a t about 15.00 hours during 
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c onduc ting  of vehic le c hec k.  Therefore, the rec overy was about an 

year a fter the c ommission of theft approximately and  suc h rec overy 

c annot be sa id  to be rec ent possession to a ttrac t p resumption under 

Sec tion 114(a ) of Evidenc e Ac t. 

44. But, p resumption under Sec tion 114(a ) of Evidenc e Ac t is an 

op tiona l p resumption and  the c ourt may d raw suc h p resumption and  

with the a id  of suc h p resumption rec ord  c onvic tion of the ac c used .  

But, when the possession was not rec ent, not soon a fter c ommission 

of th theft, the p resumption would  d isappear and  on the strength of 

suc h p resumption, the c ourt c annot rec ord  a  find ing.  Even in the 

absenc e of p resumption under Sec tion 114(a ) of Evidenc e Ac t, if the 

p rosec ution is ab le to estab lish tha t the ac c used  were found  in 

possession of those stolen a rtic les, and  when they d id  not ac c ount for 

their possession, more partic ula rly when PW-1 identified  M.O1 and  

other items in two other c a lendar c ases by PW-1 in the c ourt, the 

c ourt basing on the testimony of PWs.1, 3 and  4 c an rec ord  its find ing  

tha t the petitioners a re the persons who a re in possession of the 

stolen p roperty. 

45. In a  dec ision reported  in Karnal Singh Uttam Singh –Vs- State of 

Maharashtra9, the Supreme Court is of the view tha t: 

“ The presumption from rec ent possession of stolen property is an optional 

presumption of fac t under Sec tion 114, Evidenc e Ac t. It is open to the c ourt to 

c onvic t an ac c used by using the presumption where the c irc umstanc es 

indic ate that no other reasonable hypothesis exc ept the guilty knowledge of 

the ac c used is open to the prosec ution” .  

Where the explanation whic h the ac c used had given was good enough to 

ra ise serious doubts about the susta inability of a c harge U/ Sec .411 I.P.C., the 

ac c used was held entitled to an ac quitta l” .  

 

46. On read ing of the above dec ision, it is c lea r tha t p resumption 

under Sec tion 114(a ) of Evidenc e Ac t is only an op tiona l p resumption 

                                                            

9
 AIR 1976 SC 1097  
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and  if the ac c used  gave p roper exp lana tion as to how he c ame into 

possession of stolen goods, if it is reasonab le, p resumption under 

Sec tion 114(a ) of Evidenc e Ac t will d isappear, sinc e it is a  rebutab le 

p resumption. 

47.  But here, the ac c used  were found  in possession of M.O.1 and  

other a rtic les and  their c ontention is tha t they sold  the house and  

purc hased  those items is not p lausib le exp lana tion for their possession 

sinc e it was not substantia ted  by any materia l.  But, the p rosec ution 

c ould  estab lish tha t the petitioners were in possession of stolen 

p roperty either by purc hase or otherwise and  in suc h a  c ase, they a re 

liab le for p rosec ution.   

48. Third  ingred ient to c onvic t the ac c used  for the offenc e 

punishab le under Sec tion 411 of IPC is tha t, the p roperty was in 

possession of the ac c used  is believed  to be the stolen property or 

having knowledge tha t it is the stolen p roperty.  The p roperty involved  

in the offenc e is gold  and  silver ornaments.  Their c ontention is tha t 

they purc hased  the gold  and  silver a rtic les by selling  the house 

p roperty. Admitted ly, the ac c used  a re not the owners of the 

p roperty, but when they a re in in possession of the same, tha t must 

be stolen p roperty belong ing to others.  So, d irec t knowledge c an be 

a ttributab le to the ac c used  tha t the p roperty must be stolen 

p roperty.  Taking into c onsidera tion of the fac ts of the c ase, when the 

ac c used  a re not c la iming to be the owners of M.O.1 to 3 and  other 

a rtic les, it c an sa fely be held  tha t the ac c used  a re not the owners of 

the p roperty M.Os.1 to 3 and  rec overy of M.Os.1 to 3 from the 

possession of the ac c used  is p roved .   

49. Proof of possession of p roperty is not suffic ient to rec ord  

c onvic tion of the ac c used , unless it is c oup led  with d ishonest 
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intention.  The word  “ d ishonestly”  is defined  under Sec tion 24 of I.P.C. 

Ac c ord ing to it, whoever does anything  with the intention of c ausing 

wrongful ga in to one person or wrongful loss to another person, is sa id  

to do tha t thing  “ d ishonestly” . Even by app lying the definition of 

‘ d ishonestly’ , it c an sa fely be c onc luded  tha t a id  c ontinuing in 

possession of any stolen p roperty, c erta inly for their lawful ga in and  

c ausing wrongful loss to the owner of the p roperty i.e. 

 PW-1 in a ll c a lendar c ases. 

50. In another judgment reported  in Limbaji and others Vs. State of 

Maharashtra10, the Division Benc h of Apex Court while dec id ing  the 

identic a l issue c onc luded  tha t "When the ac c used  was found  in 

possession of stolen a rtic les either by c ommission of theft or rec eiving  

a rtic les knowing tha t it is to be the stolen p roperty, the p resumption of 

fac t tha t within short time a fter the murder of dec eased , the 

ac c used  c ame into possession of ornaments removed  from the 

person of dec eased , and  the ac c used  offered  one of stolen 

ornament for sa le in the very same day, other stolen a rtic les were 

found  sec reted  to the knowledge of the ac c used , fa ilure of ac c used  

to exp la in possession of stolen a rtic les or how he had  knowledge of 

c onc ea lment of the stolen p roperty, the c ourt c an d rawn a  

p resumption under Sec tion 114(a ) of the Ind ian Evidenc e Ac t." 

 

51.  Here the p roximity of time is too long but ignoring  the 

p resumption under Sec tion 114(a ) of Evidenc e Ac t, the c ourt c an 

rec ord  c onvic tion of the ac c used  if the p rosec ution is ab le to 

estab lish tha t M.Os.1 to 3 and  other a rtic les in the other c a lendar 

c ases were seized  from the possession of the ac c used  as stolen 

p roperty. 

                                                            

10
 2002 Crl.L.J. 590 
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52. The Apex Court in SANWAL KHAN v. STATE OF RAJASTHAN11  

held  as under: 

“ No hard and fast rule c an be la id down as to what inferenc e should be drawn from a c erta in 

c irc umstanc e, where, however, the only evidenc e against an ac c used person is the rec overy 

of stolen property and although the c irc umstanc es may indic ate that the theft and the murder 

must have been c ommitted a t the same time, it is not safe to draw the inferenc e that the 

person in possession of the stolen property was the murderer.  Suspic ion c annot take the p lac e 

of proof.”    

 

53. In WASIM KHAN v. STATE OF UTTAR PRADESH12, the Apex Court 

held  as under: 

"Rec ent and unexpla ined possession of the stolen property while it would be presumptive 

evidenc e against a prisoner on the c harge of robbery would  similarly be evidenc e against him 

on the c harge of murder." On the fac ts of that c ase this Court held that “ the appellant was 

rightly c onvic ted of the offenc e of murder and robbery. But, apart from the possession of stolen 

property, there were other c ircumstanc es indic ating that the appellant was guilty of murder 

and robbery. The c irc umstanc es were that the appellant in that c ase had travelled with the 

dec eased on his bulloc k c art a lone and the dec eased never reac hed his home and was found 

murdered. The appellant was found in possession of the goods of the dec eased three days 

after and the appellant made no effort to trac e the whereabouts of the dec eased or lodge 

information of his d isappearanc e from the bulloc k c art.”  

54. In a  dec ision of the Ra jasthan High Court in Bhurgiri v. The 

State13, the Division Benc h of Ra jasthan High Court c onsidered  the 

sc ope of Sec tion 411 IPC and  held  as follows: 

"The next question is whether on this evidenc e Bhurgiri c an be c onvic ted for dac oity. The, 

rec overy took plac e five days after the dac oity. It is not impossib le that during that period the 

property might have passed from the dac oits to a rec eiver. Under these c irc umstanc es, we are 

of opinion that it would not be safe to c onvic t Bhurgiri of dac oity on the evidenc e of this 

rec overy a lone. It would be more proper to c onvic t him as a  guilty rec eiver.”  

55. In view of the law dec la red  by the Apex Court and  other High 

Courts, it is evident tha t the c ase of p rosec ution for the offenc e under 

Sec tion 411 IPC c an be rec orded  either with the a id  of Sec tion 114(a ) 

of Evidenc e Ac t or based  on evidenc e on rec ord .  

                                                            

11
 AIR 1956 SC 54  

12
 1956 Crl.L.J. 790 

13
 (1954) Ra jasthan 476 
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56.  In the p resent fac ts of the c ase, though p resumption under 

Sec tion 114(a ) of Evidenc e Ac t is ignored , still evidenc e on rec ord  

c ould  estab lish tha t the petitioners were found  in possession of the 

stolen p roperty M.O.1, thereby the c onvic tion rec orded  by the tria l 

c ourt and  c onfirmed  by the appella te c ourt for the offenc e 

punishab le under Sec tion 411 IPC c annot be d isturbed  by exerc ising  

limited  power under Sec tion 401 Cr.P.C.  Therefore, I find  no ground  

to interfere with the c onc urrent find ings of fac t rec orded  by the 

c ourts below. 

57. Sinc e I am in agreement with find ing of tria l c ourt, I need  not 

re-appra ise eac h and  every aspec t in the evidenc e of p rosec ution 

witnesses as per p rinc ip le la id  down in the judgment reported  in 

Girjanandni Devi Vs. Brijendra Narayan Choudhary14, wherein the 

Hon’b le Apex Court held  as follows: 

 “ A judgment where an appellate Court agrees with the finding of the tria l Court c annot 

be set aside merely bec ause no reasons are g iven by the appellate Court.  Where the 

appellate Court agrees with the findings of the tria l Court, it is not nec essary to repeat 

the narration of the evidenc e or to reiterate the reasons g iven by the tria l Court.”  

58. In view of the p rinc ip le la id  down in the above judgment, when 

the appella te c ourt agreed  with the find ing  of the tria l c ourt, there is 

no need  to re-apprec ia te eac h and  every aspec t in the evidenc e of 

p rosec ution witnesses.  Moreover, in view of limited  sc ope of 

jurisd ic tion of this c ourt, I need  not re-appra ise eac h and  every 

aspec t d isc ussed  by the tria l c ourt a fresh to a rrive a t a  d ifferent 

c onc lusion.   

59. One of the c ontentions ra ised  by the lea rned  c ounsel for the 

petitioners is tha t the petitioners a re in ja il for more than 7 ½ months.  

But the lea rned  Pub lic  Prosec utor opposed  to release the petitioners 

reduc ing the sentenc e to the period  a lready undergone on the 

                                                            

14
 1967 SC page 1124  
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ground  tha t they involved  in more than 10 c rimes and  rec overed  

more than 80 items of gold  and  silver ornaments.   

60. But, the appella te c ourt took lenient view in reduc ing the 

sentenc e imposed by the tria l c ourt. For imposing sentenc e, the 

Court has to take into c onsidera tion the mitiga ting  and  aggrava ting  

c irc umstanc es whic h a re mentioned  below: 

“ The defense may put on evidenc e of mitigating fac tors that would support lenienc y in 

sentenc ing. Criminal statutes devote far less attention to fac tors that might mitigate a  

defendant’s punishment, but c ourts have held that evidenc e relating to a defendant’s 

c harac ter may be introduc ed provided that it is relevant to the sentenc ing proc ess.  Common 

mitigating fac tors inc lude: 

 Lac k of a prior c riminal rec ord 

 Minor role in the offense; 

 Culpability of the vic tim; 

 Past c irc umstanc es, suc h as abuse that resulted in c riminal ac tivity; 

 Circ umstanc es at the time of the offense, suc h as provoc ation, stress, or emotional problems 

that might not exc use the c rime but might offer an explanation; 

 Mental or physical illness; and 

 Genuine remorse.”  

61. In B.G. GOSAMI v. DELHI ADMINISTRATIOIN15 the Apex Court la id  

down c erta in guidelines to impose sentenc e and  observed  as under: 

“ Now the question of sentenc e is a lways a d iffic ult question, requiring as it does, proper 

adjustment and balanc ing of various c onsi- derations, whic h weigh with a judic ia l mind in 

determining its appropriate quantum in a g iven c ase. The main purpose of the sentenc e 

broadly stated is that the ac c used must realise that he has c ommitted an ac t. whic h is not only 

harmful to the soc iety of whic h he forms an integral part but is a lso harmful to his own future, 

both as an individual and as a member of the soc iety. Punishment is designed to protec t 

soc iety by deterring potentia l offenders as a lso by preventing the guilty party from repeating 

the offenc e; it is a lso designed to reform the offender and rec la im him as a law abid ing c itizen 

for the good of the soc iety as a whole. Reformatory, deterrent and punitive aspec ts of 

punishment thus p lay their due part in judic ia l thinking while determining this question. In 

modern c ivilized soc ieties, however, reformatory aspec t is being g iven somewhat greater 

importanc e. Too lenient as well as too harsh sentenc es both lose their effic ac iousness. One 

does not deter and the other may frustrate thereby making the offender a hardened c riminal. 

                                                            

15
 1973 AIR 1457 



  22 

In the present c ase, after weighing the c onsiderations a lready notic ed by us and the fac t that 

to send the appellant bac k to ja il now after 7 years of the annoy and harassment of these 

proc eedings when he is a lso going to lose his job and to earn a living for himself and for his 

family members and for those dependent on him, we feel that it would meet the ends of justic e 

if we reduc e the sentenc e of imprisonment to that a lready undergone but inc rease the 

sentenc e of fine from Rs- 200/ - to Rs. 400/ -. Period of imprisonment in c ase of default will 

remain the same.”  

62. In view of the law dec la red  in above judgment with regard  to 

mitiga ting  and  aggrava ting  c irc umstanc es, it is d iffic ult to reduc e the 

substantive sentenc e to the period  a lready undergone i.e. 7½ months  

approximately.  Therefore, I find  no ground  to interfere with the 

c onc urrent find ings of both the c ourts below or a t least to reduc e the 

sentenc e of imprisonment by exerc ising  power under Sec tion 397 and  

401 Cr.P.C.  Sinc e the substantive sentenc e imposed  aga inst the 

petitioners is tota lly c ommensura te with the gravity of the offenc e, in 

view of high rise of suc h offenc es of c ha in sna tc hing in the entire 

Sta te in rec ent past, if they a re released  reduc ing the sentenc e 

a lready undergone, there is every possib ility of c ommitting identic a l 

offenc es whic h would  seriously a ffec t the law and  order and  sa fety of 

women in the soc iety a t la rge.  Therefore, I am not inc lined  to reduc e 

the substantive sentenc e to the period  a lready undergone in view of 

g ravity and  seriousness of c rimes the petitioners c ommitted . 

63. However, it is b rought to the notic e of this Court one of the 

mitiga ting  c irc umstanc e tha t the sec ond  petitioner/ A-2 is p regnant of 

7th months and  there is likelihood  of delivering  a  c hild  within few 

months.  Therefore, taking  into c onsidera tion of the p resent c ond ition 

of the sec ond  petitioner, whic h is a  mitiga ting c irc umstanc e, the 

sentenc e imposed  aga inst the sec ond  petitioner is reduc ed  to NINTE 

MONTHS g iving  set off under Sec tion 428 Cr.P.C. to the punishment 

a lready undergone. 
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64. In view of foregoing d isc ussion, I find  no ground  to interfere with 

the fac t find ings rec orded  by both Courts below find ing the 

petitioners 1 and  2 guilty for the offenc e punishab le under Sec tion 

411 IPC. 

65. In the result, the c onvic tion and  sentenc e rec orded  by the 

Princ ipa l Sessions Judge, Waranga l vide judgments d t.24.05.2017 in 

Crl.A.No.94 of 2016, d t.23.05.2017 in Crl.A.No.91 of 2016, d t.25.05.2017 

in Crl.A.No.96 of 2016, d t.23.05.2017 in Crl.A.No.92 of 2016, 

d t.24.05.2017 in Crl.A.No.93 of 2016, d t.29.05.2017 in Crl.A.No.99 of 

2016, and  d t.29.05.2017 in Crl.A.No.100 of 2016 respec tively aga inst 

the first appellant/ A-1 for the offenc e punishab le under Sec tion 411 

I.P.C. a re hereby c onfirmed while c onfirming the c onvic tion rec orded  

by the Princ ipa l Sessions Judge aga inst the sec ond  appellant/ A-2 for 

the offenc e punishab le under Sec tion 411 I.P.C.  However, the 

sentenc e of imprisonment of one year imposed  by the Princ ipa l 

Sessions Judge aga inst the sec ond  appellant/ A-2 is reduc ed  to NINE 

MONTHS while ma inta ining  the fine.  The period  of detention a lready 

undergone by the sec ond  appellant/ A-2 during  the c ourse of 

investiga tion, tria l and  a fter c onvic tion sha ll be g iven set off under 

Sec tion 428 Cr.P.C.  The sentenc e imposed  aga inst the  

petitioners 1 and  2/ A-1 and  A-2 in a ll these revision c ases sha ll run 

c onc urrently. 

66. Ac c ord ing ly, c rimina l revision c ases a re partly a llowed .  

Misc ellaneous petitions, if any, pend ing in these revision c ases 

sha ll stand  c losed . 

______________________________ 

M.SATYANARAYANA MURTHY,J 

DATE:16-08-2017 

c c m 
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