
HON’ BLE SRI JUSTICE C. PRAVEEN KUMAR 

CIVIL REVISION PETITION No. 3986 of 2017  

ORDER:  

 

1) Assailing the order, dated 11.07.2017, passed in I.A.No.394 

of 2017 in O.S.No.123 of 2007 on the f ile of the Principal Senior 

Civil Judge, Chit toor, wherein an applicat ion f iled under Order VIII 

Rule 3 (A) and Sect ion 151 C.P.C. to receive the addit ional writ ten 

statement  was rej ected, the present  Civil Revision Pet it ion is f iled.  

2) The respondent  herein f iled O.S.No.123 of 2007 seeking 

specif ic performance of cont ract .  A writ ten statement  came to be 

f iled by the defendants disput ing the averments in the plaint .  

Pending the said suit  and after complet ion of plaint if f ’ s evidence, 

the defendants f iled an applicat ion to receive addit ional Writ ten 

Statement . The averments in the aff idavit  f iled in support  of the 

applicat ion would show that , recent ly the defendants t raced one 

promissory note executed by the plaint if f  and her father, 

promising to pay the agreement  amount  at  the t ime of 

regist rat ion. The enquiries made by the defendants reveal that  the 

plaint if f  created collusive agreement  of sale with his father 

without  paying any sale considerat ion.  It  is urged that  the 

pet it ioner was not  aware of the execut ion of agreement  of sale 

dated 06.07.2006, as he was declared as maj or recent ly, f iled the 

present  pet it ion.  
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3) A counter came to be f iled by the plaint if f  stat ing that  the 

defendants wanted to change their pleadings after the cross-

examinat ion of PW.2.  The suit  is f iled in the year 2007 and the 

t rial commenced long back.  It  is her case that  f il ing of addit ional 

writ ten statement  after commencement  of t rial was equivalent  to 

amendment  of pleadings.  It  is stated that  when the Court  directed 

the defendants to lead evidence on condit ion, they came up with 

the present  pet it ion only to drag on the proceedings.   

4) After considering the rival submissions made, the t rial Court  

dismissed the applicat ion.  Challenging the same the present  Civil 

Revision Pet it ion is f iled.  

5) The point  that  arises for considerat ion is whether the 

learned t rial Judge was correct  in dismissing the applicat ion f iled 

by the pet it ioners to receive addit ional writ ten statement . 

6) Order VIII Rule 9 of C.P.C. permits the defendant  to f ile 

subsequent  pleadings after get t ing leave of the court . For bet ter 

appreciat ion, order VIII Rule 9 of C.P.C. is ext racted, which is  as 

under:  

“ Order VIII,  Rule-9 of C.P.C.: Subsequent  pleadings:  No 

pleading subsequent  to the writ ten statement  of a 

defendant  other than by way of defence to set -off  or 

counter-claim shall be presented except  by the leave of 

the Court  and upon such terms as the Court  things f it ;  but  

the Court  may at  any t ime require a writ ten statement  or 

addit ional writ ten statement  from any of the part ies and 

f ix a t ime of not  more than thirty days for present ing the 

same.”  
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7) Order VIII Rule 9 of C.P.C. deals with subsequent  pleadings.  

It  has imposed bar on the part ies from f il ing pleadings subsequent  

to f il ing of the writ ten statement  other than by way of defendant  

to set -off  or counter-claim except  by leave of the Court .  It  does 

not  say that  no applicat ion for receiving the addit ional statement  

shall be allowed, after the t rial has commenced, unless the Court  

comes to the conclusion that  in spite of due diligence, the party 

could not  have raised the mat ter before the commencement  of 

t rial,  as provided under Order 6,  Rule 17, C.P.C. proviso.  

8) In P.A.Jayalakshmi v. H.Saradha and ot hers1,  wherein the 

Apex Court  while dealing with Order VIII Rule 9 and Order VI Rule 

17 of C.P.C. held that  the courts should be liberal in allowing 

applicat ions for leave to amend pleadings but  the Courts must  bear 

in mind the statutory limitat ions brought  about  by reason of C.P.C. 

(Amendment ) Acts and the proviso appended to Order VI Rule 17 of 

C.P.C. 

9) In Baldev Singh and ot hers v. Manohar  Singh and anot her 2   

the Apex Court  dealing with the said aspect  held as under:  

“ 9. Order 6 Rule 17 of the Code of Civil Procedure deals 

with amendment  of pleadings which provides that  the 

Court  may at  any stage of the proceedings allow either 

party to alter or amend his pleadings in such manner and 

on such terms as may be j ust , and all such amendments 

shall be made as may be necessary for the purpose of 

determining the real quest ions in cont roversy between the 

part ies. A bare perusal of this provision, it  is pellucid that  

Order 6 Rule 17 of the Code of Civil Procedure consists of  

                                                 
1
 (2009) 14 SCC 525  

2
 (2006) 6 SCC 498  
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two parts. The f irst  part  is that  the Court  may at  any stage 

of the proceedings allow either party to amend his 

pleadings and the second part  is that  such amendment  

shall be made for the purpose of determining the real 

cont roversies raised between the part ies. Therefore, in 

view of the provisions made under Order 6 Rule 17 of the 

CPC it  cannot  be doubted that  wide power and unfet tered 

discret ion has been conferred on the Court  to allow 

amendment  of the pleadings to a party in such manner 

and on such terms as it  appears to the Court  j ust  and 

proper. While dealing with the prayer for amendment , it  

would also be necessary to keep in mind that  the Court  

shall allow amendment  of  pladings if  it  f inds that  delay in 

disposal of  Suit  can be avoided and that  the suit  can be 

disposed of expedit iously. By the Code of Civil Procedure 

(Amendment ) Act , 2002 a proviso has been added to Order 

6 Rule 17 which rest ricts the Courts from permit t ing an 

amendment  to be allowed in the pleadings either of  the 

part ies, if  at  the t ime of  f il ing an applicat ion for 

amendment , the t rial has already commenced. However, 

Court  may allow amendment  if  it  is sat isf ied that  in spite 

of due dil igence, the party could not  have raised the 

mat ter before the commencement  of t rial.   

15. Let  us now take up the last  ground on which the 

applicat ion for amendment  of the writ ten statement  was 

rej ected by the High Court  as well as the Trial Court . The 

rej ect ion was made on the ground that  inconsistent  plea 

cannot  be allowed to be taken. We are unable to 

appreciate the ground of rej ect ion made by the High Court  

as well as the Trial Court . After going through the 

pleadings and also the statements made in the applicat ion 

for amendment  of the writ ten statement , we fail to 

understand how inconsistent  plea could be said to have 

been taken by the appellants in their applicat ion for 

amendment  of the writ ten statement , except ing the plea 

taken by the appellants in the applicat ion for amendment  

of writ ten statement  regarding the j oint  ownership of the 
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suit  property. Accordingly, on facts, we are not  sat isf ied 

that  the applicat ion for amendment  of the writ ten 

statement  could be rej ected also on this ground. That  

apart , it  is now well set t led that  an amendment  of  a plaint  

and amendment  of  a writ ten statement  are not  necessarily 

governed by exact ly the same principle. It  is t rue that  

some general principles are certainly common to both, but  

the rules that  the plaint if f  cannot  be allowed to amend his 

pleadings so as to alter materially or subst itute his cause 

of act ion or the nature of his claim has necessarily no 

counterpart  in the law relat ing to amendment  of  the 

writ ten statement . Adding a new ground of defence or 

subst itut ing or altering a defence does not  raise the same 

problem as adding, altering or subst itut ing a new cause of 

act ion. Accordingly, in the case of amendment  of writ ten 

statement , the courts are inclined to be more liberal in 

allowing amendment  of the writ ten statement  than of 

plaint  and quest ion of prej udice is less likely to operate 

with same rigour in the former than in the lat ter case.  

16. This being the posit ion, we are therefore of the view 

that  inconsistent  pleas can be raised by defendants in the 

writ ten statement  although the same may not  be 

permissible in the case of plaint . In the case of M/ s. Modi 

Spinning and Weaving Mills Co.Ltd. & Anr. Vs. M/ s. Ladha 

Ram & Co.3 [(1976) 4 SCC 320], this principle has been 

enunciated by this Court  in which it  has been clearly laid 

down that  inconsistent  or alternat ive pleas can be made in 

the writ ten statement . Accordingly, the High Court  and 

the Trial Court  had gone wrong in holding that  

defendants/ appellants are not  allowed to take 

inconsistent  pleas in their defence.”   

10) As seen from the record, O.S.No.123 of 2017 came to be 

f iled seeking specif ic performance of an agreement  of sale.  The 

t rial Court  rej ected the request  on the ground that  the defendants 

                                                 
3
 (1976) 4 SCC 320  
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int roduced new facts which are cont rary to the earlier pleadings 

and the same came to be f iled after a lapse of 10 years from the 

date of f il ing of the suit  and 9 years after f il ing of the writ ten 

statement .   

11) It  is to be seen that  in the original writ ten statement  it  was 

stated that  there was collusion between the plaint if f  and the f irst  

defendant  and pursuant  to the same an agreement  of sale was 

created.  In the addit ional writ ten statement , it  is stated that  the 

enquiries with the second at testor revealed that  document  dated 

06.07.2006 was obtained in collusion and without  paying any sale 

considerat ion.  He claims to have recent ly t raced a pronote 

executed by the plaint if f  and PW.2, pertaining to suit  t ransact ion, 

promising to pay money at  the t ime of regist rat ion.  The aff idavit  

is silent  as to when the said document  was t raced.  Except  stat ing 

that  it  was t raced recent ly, no further details are given.   

12) It  is to be noted here that  in the cross-examinat ion, PW.2 

was confronted with a promissory note dated 06.07.2006 (Ex.B1) 

executed by plaint if f  and PW.2, wherein he admit ted the 

execut ion of Ex.B1-promissory note.  It  was also elicited that  after 

repayment , the same was not  taken back and the amount  was 

discharged on the date of execut ion of Ex.A1.   

13) From the above, it  is clear that  the plea of the pet it ioner 

was with regard to the execut ion of promissory note dated 

06.07.2006.  Suggest ions as to execut ion of Ex.B1 by PWs.1 and 2 

were given, which were admit ted.  Now a dif ferent  plea is sought  
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to be int roduced that  even part  of sale considerat ion was not  paid 

to the f irst  defendant , which was not  the case of the pet it ioner 

earlier.  Moreover, the suit  is of  the year 2007, and now addit ional 

writ ten statement  is sought  to be f iled 9 years later, that  too after 

the cross-examinat ion of PW.2 on Ex.B1, by taking a new plea, 

which cannot  be accepted.   

14) For the aforesaid reasons, I do not  see any merits in the Civil 

Revision Pet it ion and accordingly, the same is dismissed.   There 

shall be no order as to costs.  

15) Miscellaneous Pet it ions, if  any, pending in this Civil Revision 

Pet it ion, shall stand closed.  

 
_________________________ 
JUSTICE C. PRAVEEN KUMAR 

05.09.2017  
gkv  

 

 

 


