
 

THE HON’BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

 

CRIMINAL PETITION NO. 1176 OF 2017  

 

ORDER: 

 

 This Crimina l Petition under Sec tions 437 and  439  of the Code of 

Crimina l Proc edure, 1973 (for short ‘Cr.P.C.’ ), is filed  to enla rge the 

petitioner/ A-1 on ba il in Crime No.2 of 2016 of Jaggampeta  Polic e Sta tion, 

East Godavari Distric t for the offenc e under Sec tion 8 (c ) read  with 20 (B) 

(1) (c ) of N.D.P.S. Ac t, 1985 who is in jud ic ia l c ustody sinc e 04.01.2016. 

2. The c ase of the p rosec ution is tha t the Sub-Inspec tor of Polic e, 

Jaggampeta  Polic e Sta tion on rec eip t of c red ib le information about 

transporta tion of ganja , p roc eeded  to Anantha lashmi Eng ineering  Works 

outskirts of Ramavaram village, Jaggampeta  manda l on 03.01.2016 a t 

about 4 p .m. a t NH-16 road  and  found  van bearing  No. AP20YO129 c ame 

from Visahapa tnam side from whic h A-1,A3 and  A-4 got down and  tried  

to fled  away, then the polic e c ould  apprehend  them and  deta ined  them, 

searc hed  the van and  found  240 kgs of ganja  in the van kep t in c overs 

and  tha t the polic e lifted  the samap les of ganja  for c hemic a l ana lysis and  

seized  the c ontraband  under c over of med ia tors’  report and  on the 

strength of the med ia tors’  report, a  c rime was reg istered  and  remanded 

the ac c used  to jud ic ia l c ustody.  

3. The p resent petition is filed  ma inly on the ground  tha t there is a  

d isc repanc y in the sta tement of LW-2 (Smt.L.Shivamma), Tahsilda r 

regard ing the rec eip t of information about the searc h to be c onduc ted  

and  whereas the med ia tors’  report shows tha t the searc h was 

c ommenc ed  even p rior to servic e of notic e on Tahsilda r.  So, the searc h 

was c ommenc ed  about one hour p rior to servic e of notic e on Tahsilda r 

and  d rawn the a ttention of this Court. 
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4. Therefore, there is any amount of d isc repanc y about the p resenc e 

of LW-2 Tahsilda r a t the time of searc h and  the d isc repanc y is not 

exp la ined .  So, the petitioner is entitled  to get an ac quitta l even a fter full-

fledged  tria l.  Therefore, in view of the d isc repanc y, the petitioner sought 

ba il.   

5. During  the c ourse of hearing , the lea rned  c ounsel for the petitioner 

d rawn the a ttention of this Court to the c ontents of the med ia tors’  report 

and  the sta tement of LW-2 Tahsilda r by name L.Shivamma and  ac c ord ing 

to the report a t about 4 p .m. on 03.01.2016 they c onduc ted  searc h of the 

vehic le bearing  No. AP20YO129 Ta ta  Motor Company a t a  d istanc e of 10 

metres near 2 km milestone on NH-16 and  c onduc ted  searc h.  Whereas, in 

the sta tement of LW-2 L.Shivamma, she sta ted  tha t on 03.01.2016 a t about 

7 p .m. the Sub-Inspec tor of Polic e, Jaggampeta  through his c onstab le 

sent a  requisition to her.  Thus, there is any amount of d isc repanc y 

regard ing the time for c ommenc ement of searc h and  the p resenc e of 

LW-2 L.Shivamma c an be ruled  out based  on her sta tement rec orded  by 

the polic e under Sec tion 161 Cr.P.C.   

6. On the strength of this a llega tion, the lea rned  c ounsel for the 

petitioner would  c ontend  tha t even-a fter tria l, the petitioner would  be 

entitled  to ac quitta l.  Therefore, c onfinement of the petitioner in ja il as 

p re-tria l detenu amounts to vio la tion of fundamenta l rights guaranteed  

under Artic le 21 of the Constitution of Ind ia  and  p rayed  to enla rge the 

petitioner on ba il. 

7. Per c ontra , the lea rned  Add itiona l Pub lic  Prosec utor c ontend  tha t 

the petitioner ea rlier filed  three ba il app lic a tions in Crl.P.Nos.9947 of 2016, 

12556 of 2016 and  17047 of 2016 were ended  in d ismissa l by orders 

d t.18.07.2016, 3-0.08.2016 and  23.12.2016 respec tively and  a fter d ismissa l 

of the earlier ba il app lic a tions, there a re no ma jor c hanged  
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c irc umstanc es in investiga tion.  In the absenc e of c hanged  

c irc umstanc es, the petitioner is not entitled  to renew his request for ba il 

and  suc h p rac tic e is void  and  he p rayed  for d ismissa l of ba il petition.  

8. In view of the spec ific  c ontention ra ised  by the Pub lic  Prosec utor, I 

d irec ted  the reg istry to put up  the earlier three ba il app lic a tions referred  

above.  In fac t, the c harge sheet was filed  on 03.06.2016.  After filing  

c harge sheet, the petitioner filed  three ba il app lic a tions in Crl.P.Nos.9947 

of 2016, 12556 of 2016 and  17047 of 2016 were ended  in d ismissa l by 

orders d t.18.07.2016, 3-0.08.2016 and  23.12.2016 respec tively.  In 

Crl.P.No.12556 of 2016 he ra ised  severa l c ontentions with regard  to seac h 

and  seizure.  In Crl.P.No.17047 of 2016 the c ounsel for the petitioner ra ised  

a  spec ific  g round .  The c ontention in pa ra  12 of the petition regard ing  the 

d isc repanc y between the sta tement of LW-2 L.Shivamma and  the 

med ia tors’  report about c ommenc ement of searc h and  it is as follows: 

“ It is further submitted that the LW-2 i.e. the Tahsildar 

Jaggampeta in N.D.P.S. S.C.No.138 of 2016 c ategoric ally 

stated that she rec eived requisition from the respondent 

polic e to ac t as searc h offic e at 7.00 p.m. on the even date of 

03.01.2016.  Whereas the mediators report that was drafted in 

the presenc e of mediators 4 and 5 c learly d isc loses that the 

drafting of mediators report was started at 6.00 p.m. on 

03.01.2016 and c ompleted by 7.30 p.m. on dt.03.01.2016.  

Henc e, there is a d isc repanc y with regard to drafting of 

mediators report and searc h and seizure in the presenc e of 

LW-2 i.e. Tahsildar, Jaggampeta.”  

9. Desp ite ra ising  suc h c ontention, this Court by order da ted  

23.12.2016 d ismissed  the ba il petition.  This Court dec lined  to grant ba il on 

the ground  tha t huge quantity of ganja  weighing  about 240 kgs in 12 
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bags in TATA model van bearing  No. A P-20-Y-0129, Sec tion 37 of Narc otic  

Drugs and  Psyc hotrop ic  Substanc es Ac t, c omes into p lay. 

10. The endeavour of the lea rned  c ounsel for the petitioner is tha t when 

the c ourt d id  not c onsider the spec ific  find ing with regard  to d isc repanc y, 

the petitioner is entitled  to ra ise a  simila r g round  and  seek ba il under 

Sec tion 439 Cr.P.C.  Undoubted ly, the petitioner ra ised  an identic a l 

g round  in an earlier ba il app lic a tion in Crl.P.No.17047 of 2016 whic h I 

extrac ted  above and  this c ontention was ra ised  only a fter filing  c harge 

sheet spec ific a lly pointing  out the d isc repanc y, however, this Court d id  

not ac c ep t the c ontention and  dec lined  to g rant ba il to the petitioner 

though no find ing was spec ific a lly rec orded .  It is an imp lied  c onsidera tion 

of suc h d isc repanc y.  Therefore, suc h ground  c annot be sa id  to be a  

ma jor c hanged  c irc umstanc e subsequent to d ismissa l of ea rlier ba il 

app lic a tion.   When onc e the petitioner ra ises suc h c ontention and  

d ismissed  the petition, there must be some substantia l g round  whic h was 

not b rought to the notic e of the Court or ma jor c hanged  c irc umstanc es 

to c onsider the request of the c ounsel for the petitioner to grant ba il to the 

petitioner is one suc h ground  for ba il and  denying  ba il, this Court is 

p rec luded  from c onsidering  the request to grant the ba il.   

11. Simila r issue c ame up  before the Apex Court in State of Tamil Nadu 

v. S.A. Raja1 where the Apex Court held  in pa ragraphs 8 & 9 when a  

lea rned  Sing le Judge of the same Court had  denied  ba il to the 

respondent for c erta in reasons and  tha t order was unsuc c essfully 

c ha llenged  before the appella te forum, without there being any ma jor 

c hange of c irc umstanc es, another fresh app lic a tion should  not have 

been dea lt with within a  short span of time unless there were va lid  

grounds g iving  rise to a  tenab le c ase for ba il. Of c ourse, the p rinc ip les of 

res jud ic a ta  a re not app lic ab le to ba il app lic a tions, but the repea ted  

                                                 
1 (2005) 8 Supreme Court Cases 380 
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filing  of the ba il app lic a tions without there being any c hange of 

c irc umstanc es would  lead  to bad  p rec edents. Therefore, on this g round  

a lso, the petitioner is not entitled  to c la im ba il. 

12. In view of the p rinc ip les la id  down in the above two judgments, 

unless there a re ma jor c hanged  c irc umstanc es, the Court c annot 

c onsider the request of the petitioner for g rant of ba il. 

13. The lea rned  c ounsel for the petitioner has d rawn the a ttention of 

this Court to a  judgment reported  in SARIJA BANU (A) JANARTHANI ALIAS 

JANANI AND ANOTHER v. STATE THROUGH INSPECTOR OF POLICE2 in 

pa ra  7, the Supreme Court while dea ling  with Sec tion 42 of N.D.P.S. Ac t 

held  as follows: 

“ It is pertinent to note that in the bail applic ation the 

appellants, it was alleged, that there was serious violation of 

S.42 of the NDPS Ac t. In the impugned order nothing is stated 

about the a lleged violation of S.42, and it is observed that it 

was not nec essary to c onsider suc h violation at this stage.  

The c omplianc e of S.42 is mandatory and that is a relevant 

fac t whic h should have engaged attention of the Court while 

c onsidering the bail applic ation.”  

14. The lea rned  c ounsel for the petitioner c ontended  tha t though suc h 

ground  is ra ised  regard ing  the vio la tion of Sec tion 42 of the Ac t, this Court 

d id  not c onsider the effec t of non-viola tion of Sec tion 42 of the Ac t. 

15. Viola tion of Sec tion 42 of the Ac t vitia tes the entire p roc eed ing and  

on tha t g round  the petitioner is entitled  for g rant of ba il.  But, here tha t is 

not the question.  This Court need  not c onsider suc h viola tion when the 

petitioner ra ises a  spec ific  g round  with regard  to d isc repanc y in the ea rlier 

                                                 
2 2004 AIR SCW 7488 
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ba il app lic a tions and  a ll other grounds and  invited  an order of d ismissa l in 

ba il app lic a tions in Crl.P.Nos.9947 of 2016, 12556 of 2016 and  17047 of 2016 

whic h were ended  in d ismissa l by orders d t.18.07.2016, 30.08.2016 and  

23.12.2016 respec tively, unless the petitioner show ma jor c hanged  

c irc umstanc es, this c ourt c annot grant ba il to the petitioner on the same 

ground  whic h he ra ised  in the earlier ba il app lic a tions.   

16. Therefore, the p rinc ip le la id  down in the above judgment is not 

relevant to dec ide the issue regard ing the rec onsidera tion of the fresh ba il 

app lic a tion without c hanged  c irc umstanc es and  tha t may be relevant 

when there is a  c lea r vio la tion but on the sole ground  tha t there a re no 

c hanged  grounds for d ismissa l of the ea rlier ba il app lic a tions, this petition 

c annot be a llowed . 

17. In view of the law dec la red  by the Apex Court in State of Tamil 

Nadu v. S.A. Raja and  Kalyan Chandra Sarkar v. Rajesh Ranjan @ Pappu 

Yadav (c ited  supra ), I find  tha t there a re no grounds to enla rge the 

petitioner on ba il in view of the d ismissa l of ea rlier ba il petitions, mostly on 

the same and  identic a l g round . 

18. For the foregoing reasons, the c rimina l petition is liab le to be 

d ismissed . 

19. Ac c ord ing ly, the c rimina l petition is d ismissed .  Misc ellaneous 

petitions, if any, pend ing  in this petition, sha ll stand  d ismissed . 

20. At the end  of the d ic ta tion, the lea rned  c ounsel for the petitioner 

seeks time for d isposa l of the sessions c ase by the Spec ia l Court as the 

petitioner is in ja il sinc e long time i.e. 03.01.2016. 

21. Ac c ed ing to the request of the lea rned  c ounsel for the petitioner, I 

deem it appropria te to d irec t the I Add itiona l Distric t and  Sessions Judge, 

East Godavari a t Ra jahmundry to d ispose of the sessions c ase in 
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ac c ordanc e with law within three months from the da te of rec eip t of a  

c opy of this order. 

 

____________________________________ 

JUSTICE M. SATYANARAYANA MURTHY 

Date:15.03.2017 

c c m 
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THE HON’BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

CRIMINAL PETITION NO.1176 OF 2017  

 

Date:15.03.2017 

 

 

c c m 

 

 


