
THE HON’BLE SRI JUSTICE M. SATYANARAYANA MURTHY 

CRIMINAL PETITION No.2501 of 2017 

 

ORDER: 

 

 This Crimina l Petition under Sec tions 438 of the Code of 

Crimina l Proc edure, 1973 (for short ‘Cr.P.C.’ ), is filed  to enla rge the 

petitioner/ A-3 on p re-a rrest ba il sinc e he is apprehend ing a rrest in 

c onnec tion with Crime No.605 of 2016 of Polic e Sta tion, Pet 

Basheerabad , reg istered  for the offenc e punishab le under Sec tion 

307 r/ w 34 of IPC and  Sec tion 25 (1B) of Arms Ac t. 

2. The c ase of the p rosec ution is tha t a  c omp la int was lodged  by 

Mandad i Ma lla  Reddy da ted  17.11.2016 a t about 0015 hours with 

the Sta tion House Offic er, Polic e Sta tion, Pet Basheerabad  sta ting  

tha t his son Mandad i Nagender Reddy and  one Chakravarthi a re 

c a rrying on rea l esta te business and  rec ently they separa ted  from 

business due to some d ifferenc es and  on 16.11.2016 a t about 2200 

hours while his son and  daughter-in-law a re returning to house, the 

ac c used  Prabhu who was sent by Chakravarthy a ttac ked  him with 

firea rm with an intention to kill him due to business riva lry and  he 

susta ined  b leed ing injury on his bac k, he was shifted  to hosp ita l for 

trea tment. 

3. Initia lly, c rime was reg istered  aga inst two persons as A-1 and  

A-2.  But, A-3 was a rrayed  as an ac c used  in view of the c onfession 

made by A-1 and  the role p layed  by A-3, the petitioner herein is as 

under: 
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“ Ac c ordingly, on 15.11.2016 A-2 & A-3 advised A-1 to 

eliminate the injured and advised A-3 to esc ape from the 

eyes of polic e.  As per their p lan, on 16.11.2016 at about 2200 

hours A-1 went to the house of injured knowingly well that the 

injured returned to home at about 2200 hours a long with his 

wife.  While the injured entering inside his house main gate, A-

1 c alled the injured standing behind him.  On turning the 

injured, A-1 pointed the pistol on his forehead and at the 

same time, the injured tried to esc ape, but A-1 fired with the 

pistol having at his hand whic h pierc ed into the bac k of 

injured.  A-1 again tried to fire, but, the sec ond c atridge got 

misfired. On hearing the blasting sound the eyewitness Sri 

Narasimha Rao @ Nani rushed to the house of injured.  In the 

meantime, the c omplainant a long with his wife and daughter-

in-law c ame down and found the injured c aught A-1 with the 

help of eyewitness Sri Narasimha Rao @ Nani.  At the same 

time, the c olony residents beat him in b lac k and blue and 

c aused him injuries and handed him over to polic e.  

Thereafter, the c omplainant with the help of his brother shifted 

the injured to Bala ji Hospita l for nec essary treatment and 

thereby A-1 to A-3 found c ommitted the offenc e under 

Sec tion 307 r/ w 34 IPC and Sec tion 25(1)(b) and 27 Arms Ac t.”  

4. Thus, the role p layed  by A-3, the petitioner herein is tha t he 

advised  A-1 to flee away with fire-a rm to avoid  a rrest by the polic e 

and  tha t he a lso shared  the intention to kill the son of the de fac to 

c omp la inant.   

5. The c ontention of the lea rned  c ounsel for the petitioner is tha t 

ea rlier the petitioner filed  three ba il app lic a tions before the Sessions 
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Court under Sec tion 438 Cr.P.C. and  fina lly the third  app lic a tion was 

d ismissed  on the ground  tha t though A-1 and  A-2 were enla rged  on 

regula r ba il, the a llega tions made aga inst this petitioner were serious 

in na ture for the offenc es punishab le under Sec tion 307 r/ w 34 of IPC 

and  Sec tion 25 (1B) of Arms Ac t and  tha t the investiga tion is still in 

p rogress and  dec lined  to grant ba il. 

6. No doub t, A-1 and  A-2 were a lready enla rged  on regula r ba il 

on their a rrest.  But, the p rinc ip le regard ing grant of regula r ba il is 

tota lly d ifferent to the p rinc ip les for grant of p re-a rrest ba il. 

 

7. Grant of p re-a rrest ba il is not a  matter of c ourse, it is a  matter 

of exc ep tion.  Unless some exc ep tiona l c irc umstanc es a re shown, 

the petitioner c annot be enla rged  on p re-a rrest ba il.  But, here no 

suc h exc ep tiona l c irc umstanc es a re b rought on rec ord  .  However, 

the sc ope of Sec tion 438 Cr.P.C. is well c onsidered  by the Apex 

Court in the Constitutiona l Benc h In Gurbaksh Singh Sibbia v. State of 

Punjab1. 

 

In Gurbaksh Singh Sibbia v. State of Punjab, the Constitutiona l 

Benc h held  tha t as the power of g ranting  'antic ipa tory ba il' is 

somewhat extraord ina ry in c harac ter and  it is only in exc ep tiona l 

c ases where it appears tha t a  person might be fa lsely imp lic a ted , or 

a  frivolous c ase might be launc hed  aga inst him, or "there a re 

reasonab le grounds for hold ing tha t a  person ac c used  of an 

offenc e is not likely to absc ond , or otherwise misuse his liberty while 

on ba il" tha t suc h power is to be exerc ised .  No hard  and  fast rule 

                                                 
1 AIR 1980 SC 1632 
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c an be la id  down in d isc retionary matters like grant or refusa l of ba il 

whether antic ipa tory or regula r ba il. The Apex Court further held  

tha t, it c annot be la id  down as an inexorab le rule tha t antic ipa tory 

ba il c annot be granted  unless the p roposed  ac c usa tion appears to 

be ac tua ted  by ma la  fides; tha t antic ipa tory ba il must be granted  if 

there is no fea r tha t the app lic ant will absc ond . There a re severa l 

other c onsidera tions, too numerous to enumera te, the c omb ined  

effec t of whic h must weigh with the c ourt while granting  or rejec ting  

antic ipa tory ba il. The na ture and  seriousness of the p roposed  

c harges, the c ontext of the events likely to lead  to the making of the 

c harges, a  reasonab le possib ility of the app lic ant's p resenc e not 

being sec ured  a t the tria l, a  reasonab le apprehension tha t witnesses 

will be tampered  with and  "the la rger interests of the pub lic  or the 

sta te" a re some of the c onsidera tions whic h the c ourt has to keep  in 

mind  while dec id ing an app lic a tion for antic ipa tory ba il. Therefore, 

antic ipa tory ba il c an be granted  even in serious c ases like 

ec onomic  offenc es and  Sta tes should  have no c onsidera tion for 

grant or refusa l of g rant of antic ipa tory ba il, as there c an be no 

p resumption tha t the wea lthy and  the mighty will submit themselves 

to tria l and  tha t the humble and  the poor will run away from the 

c ourse of justic e, any more than there c an be a  p resumption tha t 

the former a re not likely to c ommit a  c rime and  the la tter a re more 

likely to c ommit it. Therefore, while dea ling  with the app lic a tion for 

g rant of p re-a rrest ba il or antic ipa tory ba il, the Court must take into 

c onsidera tion the guidelines issued  in Gurbaksh Singh Sibbia v. State 

of Punjab (referred  supra ).  



 5 

8. For granting  p re-a rrest ba il under Sec tion 438 of Cr.P.C., the 

Apex Court la id  down 10 guidelines in “ Siddharam Satlingappa 

Mhetre v State Of Maharashtra2”  whic h a re as follows: 

i. The nature and gravity of the ac c usation and the exac t role 

of the ac c used must be properly c omprehended before 

arrest is made; 

ii. The antec edents of the applic ant inc luding the fac t as to 

whether the ac c used has previously undergone imprisonment 

on c onvic tion by a Court in respec t of any c ognizable 

offenc e; 

iii. The possib ility of the applic ant to flee from justic e; 

iv. The possib ility of the ac c used's likelihood to repeat similar 

or the other offenc es. 

v. Where the ac c usations have been made only with the 

objec t of injuring or humiliating the applic ant by arresting him 

or her. 

vi. Impac t of grant of antic ipatory bail partic ularly in c ases of 

large magnitude affec ting a very large number of people. 

vii. The c ourts must evaluate the entire available materia l 

against the ac c used very c arefully. The c ourt must a lso 

c learly c omprehend the exac t role of the ac c used in the 

c ase. The c ases in whic h ac c used is implic ated with the help 

of Sec tions 34 and 149 of the Indian Penal Code, the c ourt 

should c onsider with even greater c are and c aution bec ause 

over implic ation in the c ases is a matter of c ommon 

knowledge and c onc ern; 

viii. While c onsidering the prayer for grant of antic ipatory bail, 

a balanc e has to be struc k between two fac tors namely, no 

prejudic e should be c aused to the free, fa ir and full 

investigation and there should be prevention of harassment, 

humiliation and unjustified detention of the ac c used; 

                                                 
2 AIR 2011 SC 312 
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ix. The c ourt to c onsider reasonable apprehension of 

tampering of the witness or apprehension of threat to the 

c omplainant; 

x. Frivolity in prosec ution should a lways be c onsidered and it is only 

the element of genuineness that shall have to be c onsidered in the 

matter of grant of bail and in the event of there being some doubt 

as to the genuineness of the prosec ution, in the normal c ourse of 

events, the ac c used is entitled to an order of bail. 

  

9. In view of the guidelines la id  down by the Apex Court, the 

gravity of the offenc es, the antec edents of the app lic ant, possib ility 

of the app lic ant to flee from justic e and  the possib ility of the 

ac c used  to repea t simila r offenc es and  interfering  with the 

investiga tion, impac t on soc iety a re the ma in c onsidera tion and  on 

c onsidering the p rayer for grant of antic ipa tory ba il, a  ba lanc e has 

to be struc k between two fac tors namely, no p rejud ic e should  be 

c aused  to the free, fa ir and  full investiga tion and  there should  be 

p revention of ha rassment, humilia tion and  unjustified  detention of 

the ac c used  and  the Court has to c onsider reasonab le 

apprehension of tampering of the witnesses or apprehension of 

threa t to the c omp la inant. 

10. Therefore, this Court is required  to c onsider the gravity and  

seriousness of the offenc es, the c hanc es of interferenc e with further 

investiga tion, influenc ing and  threa tening the witnesses and  a t the 

most, the c ourt has to rec ord  its sa tisfac tion tha t there is no p rima 

fac ie materia l aga inst the petitioner to c onc lude tha t the petitioner 

d id  c ommit an a ttempt to murder. 

11. But, in this c ase, the investiga tion is still in p rogress and  the 

petitioner was suc c essfully avoid ing  his a rrest by the polic e during  
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the investiga tion.  In suc h a  c ase, taking into c onsidera tion the 

gravity of offenc e, by app lying the p rinc ip les la id  down in the 

above judgment, it is d iffic ult for me to c onc lude p rima fac ie tha t 

the petitioner d id  c ommit an a ttempt to murder.  Consequently, the 

petition deserves to be d ismissed . 

12. In the result, this Crimina l Petition is d ismissed .  

As a  sequel to it, misc ellaneous petitions, if any pend ing in this 

c ase, sha ll stand  c losed .  

 

_______________________________ 

M. SATYANARAYANA MURTHY, J    

Date:31.03.2017 

c c m 
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