
HON’BLE SRI JUSTICE S.V. BHATT 

 

W.P.No.8415 OF 2003 

ORDER: 

 

Heard  Mr.P.Sudheer for petitioner and  Sri R.S.Murthy for 

respondents.  

 

The petitioner p rays for Mandamus to strike down 

Memorandum No.CCS/ 14/ Retirement/ 2003 da ted  05.03.2003 issued  

by 2nd  respondent, as illega l, unjust and  unc onstitutiona l and  a lso 

p rays for a  d irec tion to respondents to c ontinue the servic e of 

petitioner from 31.05.2003 till he a tta ins 60 years. 

 

The admitted  c irc umstanc es a re adverted  before c onsidering  

the grievanc e of petitioner or writ p rayer whic h is in a  sma ll sphere.   

 

On 28.04.1972, the petitioner joined  as Junior Clerk in South 

Centra l Ra ilway Emp loyees Coopera tive Cred it Soc iety Limited /  

2nd  respondent.  The 2nd  respondent was reg istered  as a  soc iety 

under the A.P. Coopera tive Soc ieties Ac t, 1963.  The 2nd  respondent 

Soc iety c onsists of emp loyees of ra ilways as its members. The servic e 

c ond itions were formula ted  in the year 1982. Ac c ord ing to the 

servic e c ond itions, the age of superannua tion of the sta ff of  

2nd  respondent Soc iety will be on pa r with Ra ilway Rules.  It is 

a lleged  tha t the V Pay Commission ra ised  the retirement age of the 

c entra l government emp loyees, inc lud ing ra ilways, from 58 to 60 

years.  The age of superannua tion from 58 to 60 years is effec tive 

from 14.05.1998.  Ac c ord ing to petitioner, the 2nd  respondent-

Soc iety instead  of ra ising  the age from 58 years to 60 years passed  

a  resolution and  c ommunic a ted  to 1st respondent on 26.10.1998 to 
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reta in the age of superannua tion as 58 years.  The ob jec tion aga inst 

the resolution is two fold , firstly tha t the resolution was passed  

without c onsulting  the union and  sec ond ly even assuming a  

relevant byelaw is sought to be rep lac ed , the byelaw is not 

approved  by the 1st respondent.  Therefore, it is c ontended  tha t the 

age of retirement is c overed  by servic e c ond ition No.17 of the  

2nd  respondent Soc iety whic h reads as follows: 

 

 “ Age of retirement: 

Retirement age is as per Railway Rules as amended from 

time to time” 

 

Therefore, as the amendment rec ommended  through letter da ted  

26.10.1998 is not ac c ep ted  by the c ompetent authority, the age  

of superannua tion is determina tive in ac c ordanc e with Ra ilway 

Estab lishment Code. It is not d isputed  tha t the age of 

superannua tion is 60 years in Ra ilways and  Chap ter VIII dea ls with 

retirement and  reads thus: 

 

01. (F.R. 56).–(a) Except as otherwise provided in this 

Rule, or any other Rule or order for the time being in force, 

every Railway servant shall retire from service on the 

afternoon of the last day of the month in which he attains 

the age of sixty years: 

Provided that a Railway servant whose date of birth is the 

first of a month shall retire from service on the afternoon of 

the last day of the preceding month on attaining the age of 

sixty years. 

* Provided further that a Government servant who has 

attained the age of fifty eight years on or before the first 

day of May, 1998 and is on extension in service, shall 

retire from service on expiry of his extended period of 

service. 
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 It is further a lleged  tha t as on the da te of issuing  memo da ted  

05.03.203, the servic e c ond ition governing the age of retirement of 

petitioner stipula tes tha t the retirement age is as per Ra ilway Rules 

as amended  from time to time and  the Ra ilway Estab lishment Code 

has p resc ribed  the age of retirement as 60 years.  Henc e, the 

memo impugned  in the writ petition retiring  the petitioner from 

servic e on a tta ining  the age of 58 years is illega l, a rb itra ry and  

unc onstitutiona l. 

  

 Mr.Sudheer referred  to the order in W.P.No.1807 of 2010 and  

ba tc h da ted  04.07.2011 and  as mod ified  by order da ted  01.11.2011 

in W.A.No.559 of 2011 and  further submitted  tha t the emp loyees 

who a re working in 2nd  respondent Soc iety moved  the c ompetent 

authority and  fina lly it was dec la red  tha t the ac tion of respondent 

No.2 in retiring  employees a t the age of 58 years is illega l.  The 

petitioner p lac es on rec ord  the orders of Assistant Commissioner of 

Labour, Circ le-II, Hyderabad  da ted  01.06.2013, S.E.Case No.2 of 

2012 etc ., on the very same point and  tha t d irec ting  petitioner to 

ava il a lterna te remedy a t this stage does not meet the ends of 

justic e.   There is no representa tion for 2nd  respondent or c ounter 

ava ilab le in the file. 

 

 Mr.R.S.Murthy does not d ispute the c irc umstanc es referred  to 

above but opposes the writ p rayer by relying  upon UNION OF INDIA 

(RAILWAY BOARD) AND OTHERS v. J.V.SUBBAIAH AND OTHERS1.   

Mr. Sudheer submits tha t the dec ision relied  upon by Mr.R.S.Murthy 

has no app lic a tion to the fac t situa tion of this c ase, for the 

                                                 
1
 AIR 1996 SC 2890 
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employees of stores filed  OA before the Centra l Administra tive 

Tribuna l, Hyderabad  Benc h seeking dec la ra tion tha t they a re 

regula r ra ilway emp loyees in Class III post, and  a re to be pa id  

regula r sa la ry for c ontinuous servic e from the day of respec tive 

appointments in the Soc iety, c onsequentia l p romotion, inc rements, 

payment of a rrea rs of sa la ry etc ., on par with Ra ilway Employees.   

It is in this bac kground  tha t the ra tio of the Apex Court is to the 

effec t tha t the emp loyees working  in the Soc iety a re not entitled , as 

a  matter of c ourse, the p rivileges and  c ond itions of ra ilway 

emp loyees governed  by the Code.  He further c ontends tha t the 

petitioner is not c la iming any benefits under the emp loyment c ode 

or p raying  for a  dec la ra tion tha t he is emp loyee of ra ilways, but 

submits tha t when the age of retirement of emp loyees in Ra ilways is 

60 years, the petitioner should  have been c ontinued  up  to 60 years.  

This Court is of the view tha t the dec ision relied  upon has no 

app lic a tion to the fac t in issue in this c ase or the c ompara tive 

relianc e p lac ed  by petitioner on the servic e c ond itions in vogue in 

Ra ilways.   

 

 I have perused  the materia l ava ilab le on rec ord  and  a lso 

taken note of the submissions.  The petitioner is an emp loyee of  

2nd  respondent Soc iety.  The 2nd  respondent Soc iety has Servic e 

Cond itions and  No.17 filed  as add itiona l ma teria l papers dea ls with 

age of retirement and  stipula tes tha t the age of superannua tion is 

as per Ra ilway Rules as amended  from time to time.  The petitioner 

relies upon the Rule in vogue in ra ilways and  c ontends tha t his age 

of retirement sha ll be 60 years, but not 58 years.  There is no d ispute 
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about the sc heme referred  to above.  The basis for retiring  

petitioner is the c ommunic a tion da ted  26.10.1998 p roposing to 

amend  the servic e c ond ition and , therefore, in view of the proposa l 

for amendment, Cond ition No.17 has no app lic a tion.  The c ase of 

petitioner is tha t amendment to a  c ond ition by the Soc iety by itself 

c annot be trea ted  as b ind ing byelaw, for the byelaws should  be 

reg istered  by the 1st respondent.  In the c ase on hand , the 

amended byelaw is not reg istered  and  not a  b ind ing servic e 

c ond ition.  Therefore, the age of superannua tion is 60 years, but not 

58 years.   

 

 After perusing  the materia l ava ilab le on rec ord  and  as this 

Court is not in agreement with the limited  submissions of 

Mr.R.S.Murthy, this Court is of the view tha t retiring  the petitioner on 

a tta ining  the age of 58 years is illega l, a rb itra ry and  unc onstitutiona l. 

Further, emp loyees simila rly situa ted  a re a lready held  by the 

Assistant Commissioner of Labour, Circ le-II, Hyderabad  to retire on 

a tta ining  60 years.  

 

 The 2nd  respondent issued  the impugned  memo retiring  the 

petitioner w.e.f., 31.05.2003 on the ground  tha t the petitioner was 

c ompleting  58 years.   The p resumption is the memo is issued  having 

regard  to the app lic ab le servic e c ond ition.  Therefore, the burden is 

on 2nd  respondent to sa tisfac torily estab lish tha t the memo 

impugned in the writ petition is issued  in c onsonanc e with the  

extant servic e c ond itions.  In the c ase on hand , the 2nd  respondent 

fa iled  to d isc harge the burden, for the letter on whic h the  

2nd  respondent relies upon c annot be trea ted  as an amendment 
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either to byelaw or servic e c ond ition a ltering  the age of 

superannua tion.  Further, the age of superannua tion is 60 years in 

Ra ilways.   By app lying the Rule viz., retirement age is as per Ra ilway 

Rules as amended  from time to time, I am sa tisfied  the impugned  

memo is illega l and  unc onstitutiona l.   Henc e, memorandum to the 

extent retiring  the petitioner from servic e w.e.f., 31.05.2003 is set 

aside and  this Court further holds tha t the petitioner is entitled  to be 

c ontinued  up  to 60 years.  Sinc e the petitioner had  a lready retired  

from servic e, it is held  tha t the 2nd  respondent pays sa la ry etc ., to 

petitioner for denying two years of servic e as per servic e c ond ition. 

 

The writ petition is, ac c ord ing ly, ordered  as ind ic a ted  above.  

There sha ll be no order as c osts. 

 

Consequently, pend ing misc ellaneous petitions, if any, stand  

c losed .  

                              
____________ 

         S.V.BHATT, J 

                                                       

 19th April, 2017 

Lrkm 

 

  


