
THE HON’ BLE SRI JUSTICE M. SEETHARAMA MURTI 
 

Civil Revision Pet it ion No.2479 of 2013  

ORDER: 

This civil revision pet it ion under Sect ion 115 of the Code of Civil 

Procedure, 1908, (‘ the Code’ , for short ) by the unsuccessful pet it ioner is 

directed against  the order dated 26.02.2013 of the learned Judge, Addit ional 

Family court , Visakhapatnam, passed in IA.no.519 of 2012 in OP.No.285 of 2011 

f iled under Sect ion 5 of the Indian Limitat ion Act , 1963, request ing to condone 

the delay of 181 days in f il ing the annexed pet it ion f iled under Order IX Rule 9 

of the Code seeking restorat ion of OP.no.285 of 2011, which was dismissed for 

default  on 16.04.2012.  

2. I have heard the submissions of Ms. Anula, learned counsel represent ing 

Sri Mangena Sree Rama Rao, learned counsel for the revision pet it ioner, and of 

Sri Jayanthi S.C. Sekhar, learned counsel for the respondent .  I have perused 

the material record.  

3. The case of the pet it ioner, in brief,  is this: - ‘ The FOCP f iled by the 

pet it ioner was posted to 16.04.2012 for the evidence of the pet it ioner.  

However, the pet it ioner could not  appear before the Court  below and give 

evidence, as he suffered high fever and was bid ridden on that  day.  

Subsequent ly, when he enquired about  the mat ter, he was informed that  the 

OP was dismissed for default  on 16.04.2012 itself .   He was further informed 

that  he has to f ile an applicat ion for restorat ion of the OP within 30 days from 

that  day.  He has no knowledge about  the proceedings since 16.04.2012 t il l he 

contacted his counsel yesterday i.e., on 12.10.2012, which is a day before the 

f il ing of the applicat ion for condonat ion of delay.  As such he could not  f ile the 

applicat ion seeking restorat ion of the OP within t ime.  Hence, the delay had 

occasioned.  The non f il ing of the applicat ion for restorat ion within t ime is 
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neither wilful nor for wanton reasons.  If  the delay is not  condoned, he suffers 

serious and irreparable inj ury. ’  

4. The respondent -wife f iled a counter denying the allegat ions.  Her 

specif ic case is this: - ‘ The docket  order dated 16.04.2012 of the Court  below 

ref lects that  it  was represented before the Court  below by the father of the 

pet it ioner that  the pet it ioner left  for USA for the purpose of his employment  

and therefore he could not  at tend before the Court  on 16.04.2012.  However, 

in the aff idavit  of the pet it ioner, it  is alleged that  he suffered high fever.  

Therefore, the cause pleaded is false and a misrepresentat ion was made in the 

aff idavit  f iled in support  of the pet it ion.  The day to day delay is not  explained; 

and no valid explanat ion for the long delay was offered.  Hence, the pet it ion is 

liable for dismissal in limine.’    

5. At  the hearing before the t rial Court , no oral and documentary evidence 

was adduced.  The t rial Court , not iced that  the docket  order dated 16.04.2012 

would clearly show that  the pet it ioner was absent  on 16.04.2012 and that  on 

that  day his father was present  and represented that  the pet it ioner left  for USA 

for securing a j ob; the t rial Court  also noted that  the OP was dismissed for 

default  on 16.04.2012 as the mat ter which is coming for evidence of the 

pet it ioner is pending since a long t ime and that  therefore keeping the mat ter 

pending would not  serve any useful purpose.  Finally, the t rial Court  dismissed 

the pet it ion for condonat ion of delay.  Aggrieved thereof, the pet it ioner f iled 

this revision pet it ion.   

6. The learned counsel for the pet it ioner while reiterat ing the case of the 

pet it ioner, which is stated supra, would submit  that  the respondent  f iled two 

OPs viz., FCOP.nos.3 of 2012 and 4 of  2012 for grant  of maintenance and 

rest itut ion of conj ugal rights and that  the present  OP was f iled by the 

pet it ioner-husband for grant  of divorce and that  when the said OP is coming up 

for evidence, a proper representat ion could not  be made before the t rial Court  
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due to communicat ion gap and that  it  was only represented that  the pet it ioner 

went  to USA for j ob though in fact  the pet it ioner having lef t  for USA had 

returned and thereafter fallen sick.  She therefore submit ted that  there is no 

misrepresentat ion or false representat ion in the aff idavit  of the pet it ioner and 

that  valuable mat rimonial rights of the part ies are involved and hence the 

delay may be condoned and the applicat ion for restorat ion may also be 

considered and the pet it ioner may be given an opportunity to have his cause 

disposed of on merits instead of throwing it  out  at  the threshold for technical 

reasons. 

7. Per cont ra, the learned counsel for the respondent -wife while 

reiterat ing the defence of the respondent -wife and while point ing out  the 

observat ions in the order of the Court  below submit ted that  the pet it ioner 

made false representat ions and false averments in his aff idavit  f iled in support  

of the pet it ion and that  the delay as required under law is not  explained.  He 

pointed out  that  the pet it ion was dismissed on 16.04.2012 and that  even 

according to the averments in the aff idavit  f iled in support  of the pet it ion, the 

pet it ioner did not  contact  his counsel t il l 12.10.2012 and that  the delay during 

the said period and the reason for not  contact ing the counsel t il l that  date are 

not  explained and that  therefore the unexplained delay cannot  be condoned.  

He thus supported the orders of  the Court  below.  

8. It  is well set t led principle that  expression ‘ suff icient  cause’  under 

Sect ion 5 of the Limitat ion Act  should receive a liberal const ruct ion so as to 

advance substant ial j ust ice and what  const itutes suff icient  cause always 

depends on the facts and circumstances of a part icular case.  Hence, the 

applicat ion need not  be rej ected merely on the ground of inordinate delay, but  

the test  shall be whether suff icient  cause is made out  for the delay.  Before 

proceeding further, it  is apt  to note the following set t led proposit ions on the 

set t led legal aspects regarding condonat ion of delay:   



  

4 

MSRM,J 

CRP_2479_2013 

‘ The statutory provision mandates that  while considering the 

applicat ions for condonat ion of delay, the applicants are 

required to show suff icient  cause for condonat ion of such delay.  

Condonat ion of delay is a mat ter of discret ion of the Court . The 

words ‘ suff icient  cause’  under Sect ion 5 of the Limitat ion Act  

should receive liberal const ruct ion so as to achieve substant ial 

j ust ice.  However while condoning the delay; the Court  should 

not  forget  the opposite party altogether.  A liberal approach is 

to be adopted in considering the applicat ion for condonat ion of 

delay on the ground of suff icient  cause under Sect ion 5 of the 

limitat ion Act .  The concept  of  such a liberal approach cannot  

be equated with doing inj ust ice to the other party. The court  

cannot  condone the delay in a case where the Court  concludes 

that  there is no j ust if icat ion for the delay.  The discret ion has 

to be exercised within the reasonable bounds known to the law.  

Whims or fancies, prej udices or predilect ions could not  form 

the basis for exercising the discret ionary power.  When the 

delay is direct ly a result  of negligence or default  or inact ion of 

a party, such delay cannot  be condoned on mere asking of that  

party.  When an applicant  makes an incorrect  statement  in an 

applicat ion seeking condonat ion of delay, the Court  ought  to 

refuse to condone such delay or inordinate delay.  When the 

explanat ion offered is a suff icient  cause for condonat ion of 

delay, but  the delay that  deserves to be condoned is a long 

delay, such delay is generally condoned by imposit ion of 

adequate costs as compensat ion to offset  the delay in hearing 

and disposal of the case.  Length of delay is no mat ter and the 

acceptabilit y of the explanat ion is the only criterion.  If  there is 

no acceptable explanat ion, somet imes a delay of shorter length 
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may also be uncondonable whereas in certain other t imes, the 

delay of a very long range can be condoned provided suff icient  

cause is shown.’   The expression ‘ suff icient  cause’  is a cause for 

which the defendant  could not  be blamed. [Vide the decision of  

the Supreme Court  in Parimal v. Veena1] .   In this decision, it  

was also held as follows: ‘ However, the facts and circumstances 

of each case must  af ford suff icient  ground to enable the court  

concerned to exercise discret ion for the reason that  whenever 

the court  exercises discret ion it  has to be exercised 

j udiciously. ’  

 
9.   Revert ing to the facts of the case it  is to be noted that  the OP f iled by 

the pet it ioner-husband stood posted to 16.04.2012 for commencement  of t rial.   

However, the pet it ioner did not  appear before the Court  below and give 

evidence and therefore his OP was dismissed for default .   He f iled a pet it ion 

for restorat ion of the OP after a delay of 181 days had occasioned.  Hence, he 

f iled the present  pet it ion for condonat ion of delay. His case is that  as he 

suffered high fever and was bid ridden on that  day, he could not  at tend before 

the t rial Court  and that  he subsequent ly enquired about  the mat ter and that  he 

was informed that  the OP was dismissed for default  on 16.04.2012 and that  he 

has no knowledge of the proceedings since 16.04.2012 t il l he contacted his 

counsel on 12.10.2012, which is a day prior to the f il ing of the subj ect  

applicat ion for condonat ion of delay and as such he could not  f ile the 

applicat ion seeking restorat ion of the OP within t ime.  As right ly pointed out , 

in the aff idavit  of the pet it ioner f iled in support  of the pet it ion, the reason 

assigned for non at tendance on 16.04.2012 is il lness; where as the docket  order 

of the t rial Court  made on that  day would ref lect  that  his father at tended 

before the Court  and represented that  the pet it ioner went  to USA for a j ob.  

Therefore, the above said explanat ion offered in the aff idavit  of  the pet it ioner 

                                                 
1
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appears to be not  t rue and it  follows that  the pet it ioner made an incorrect  

statement  in his aff idavit  f iled in support  of his request  for condonat ion of 

delay.  Since the pet it ioner made an incorrect  statement  in his applicat ion 

seeking condonat ion of delay, the Court  ought  to refuse to condone the delay.  

Now an explanat ion is being offered before this Court  that  due to 

communicat ion gap a representat ion was made on 16.04.2012 before the t rial 

Court  that  the pet it ioner left  for USA for a j ob while the t rue fact  is that  he 

went  to USA for a j ob and had returned and suffered illness on the said day and 

therefore could not  at tend before the t rial Court .  This unsubstant iated 

explanat ion offered belatedly need not  be countenanced.  Be that  as it  may.  

The OP was dismissed on 16.04.2012, but ,  the pet it ioner did not  admit tedly 

contact  his counsel t il l 12.10.2012, that  is, t il l one day prior to the f il ing of the 

subj ect  applicat ion for condonat ion of delay.  For the said delay, no 

explanat ion was offered in the aff idavit  of  the pet it ioner.  It  is simply averred 

that  after contact ing the counsel on 12.10.2012 the pet it ion seeking 

condonat ion of delay was f iled.  No explanat ion is forthcoming for the said long 

delay.  Thus, in the facts and circumstances of the case, the delay cannot  be 

condoned as the pet it ioner who is seeking condonat ion of delay had failed to 

demonst rate that  the cause that  had prevented him from pursuing the remedy 

had sprouted before the expiry of limitat ion and cont inued and prevented him 

from taking necessary steps t il l the date the applicat ion is f iled. 

 
 10.  In the decision in Esha Bhat tacharj ee V/s Managing Director of  

Raghunathpur Nafar Academy and others2,  the Supreme Court  having referred 

to the decisions and discussed the principles related to the issue pertaining to 

the condonat ion of delay culled out  the broad principles and gave further 

following guidelines: 
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(a) An applicat ion for condonat ion of delay should be drafted with 

careful concern and not  in a half  hazard manner harbouring the 

not ion that  the courts are required to condone delay on the 

bedrock of the pr inciple that  adj udicat ion of a lis on merits is 

seminal to j ust ice dispensat ion system. 

(b) An applicat ion for condonat ion of delay should not  be dealt  

with in a rout ine manner on the base of individual philosophy 

which is basically subj ect ive. 

(c) Though no precise formula can be laid down regard being had 

to the concept  of j udicial discret ion, yet  a conscious effort  for 

achieving consistency and collegialit y of the adj udicatory system 

should be made as that  is the ult imate inst itut ional mot to. 

(d) The increasing tendency to perceive delay as a non-serious 

mat ter and, hence, lackadaisical propensity can be exhibited in a 

non-challant  manner requires to be curbed, of course, within 

legal parameters. 

 
In the cited decision, it  was held that  neither leisure nor pleasure has any room 

while one moves an applicat ion seeking condonat ion of delay of almost  seven 

years on the ground of lack of knowledge or failure of j ust ice.  It  was also held 

that  Court  must  keep itself  alive to the concept  of exercise of j udicial 

discret ion that  is governed by rules of reason and j ust ice. Further, in  Brij esh 

Kumar and others V/s State of Haryana and others3 the Supreme Court  held 

thus:  

  
“ The courts should not  adopt  an inj ust ice-or iented approach in 

rej ect ing the applicat ion for condonat ion of delay. However the 

court  while allowing such applicat ion has to draw a dist inct ion 

between delay and inordinate delay for want  of bona f ides of an 

inact ion or negligence would deprive a party of the protect ion of 

Sect ion 5 of the Limitat ion Act , 1963. Suff icient  cause is a 

condit ion precedent  for exercise of discret ion by the Court  for 

condoning the delay. This Court  has t ime and again held that  when 

mandatory provision is not  complied with and that  delay is not  

properly, sat isfactor ily and convincingly explained, the court  

cannot  condone the delay on sympathet ic grounds alone.”  
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11.   The rat ios in the cited cases squarely apply to the facts of  the instant  

case.  On the above analysis this Court  f inds that  no cause much less suff icient  

cause was shown for condonat ion of the long delay and that  the delay cannot  

be condoned as there is no j ust if icat ion for the delay and that  in the facts and 

circumstances of the case, the Court  below is j ust if ied in dismissing the 

applicat ion f iled by the pet it ioner for condonat ion of delay and that  there is no 

merit  in the revision. 

 
12.   In the result ,  the Civil Revision Pet it ion is dismissed confirming the order 

of the t rial Court .  

Miscellaneous pet it ion pending, if  any, in this revision shall also stand 

dismissed.  There shall be no order as to costs.  

 

_______________________ 
 M. SEETHARAMA MURTI, J 

02.01.2017  
vj l 

 

  


