
HON'BLE SRI JUSTICE M. SATYANARAYANA MURTHY 

CIVIL REVISION PETITION No.229 of 2015  

ORDER:   

This Civil Revision Petition under Sec tion 115 of the Code of 

Civil Proc edure is filed  by the petitioner/ judgment-deb tor 

c ha lleng ing the Order d t.31.12.2014 in E.A.No.4 of 2010 in E.P.No.6 of 

2010 in O.S.No.1283 of 2004 passed  by the IV Add itiona l Junior Civil 

Judge, Ra jahmundry, East Godavari Distric t d ismissing  the 

app lic a tion filed  under Order XXI Rule 106(4) of CPC to c ondone 

the delay of 310 days in filing  the petition to set aside the sa le da ted  

02.09.2008 of E.P. sc hedule p roperty whic h was held  in E.P.No.28 of 

2007 in O.S.No.1283 of 2004. 

2. The respondents ob ta ined  dec ree and  filed  exec ution 

p roc eed ings for rea liza tion of the deb t due by a ttac hment and  for 

sa le of the p roperty under Order XXI Rule 59 of C.P.C. and  la ter the 

p roperty was b rought for sa le.  But, the c ontention of the petitioner 

before the Court is tha t he pa id  Rs.42,000/ - to the c ounsel on rec ord  

and  filed  a  joint memo before the Court and  c opy of the memo is 

a lso filed  before the exec uting  Court. 

3. The spec ific  reason assigned  by the petitioner is tha t the 

auc tion was c onduc ted  in c ollusion with the dec ree-holder and  

auc tion purc haser and  there a re irregula rities in knoc king down the 

b id  in favour of the auc tion purc haser for Rs.3,10,000/ - though the 

va lue of the p roperty was Rs.15 lakhs as per the basic  va lue reg ister 

in the Sub-Registra r Offic e and  thus, the dec ree-holder p layed  fraud  

on the Court and  b rought the p roperty for sa le and  the b id  was 

knoc ked  down. The petitioner c ame to know about the sa le 
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rec ently and  thereby there is a  delay in filing  the petition to set 

aside the same under Order XXI Rule 89 of CPC as the sa le was held  

on 02.09.2008 and  therefore, filed  a  petition under Order XXI Rule 

106(4) of C.P.C. to c ondone the delay of 310 days in filing  the 

petition under Order XXI Rule 89 of C.P.C. and  p rayed  to c ondone 

the delay. 

4. The respondents filed  c ounter denying the materia l 

a llega tions while c ontend ing tha t there is no suffic ient c ause whic h 

p revented  the petitioner to file a  petition within time a llowed  by the 

Court under Order XXI Rule 89 of C.P.C.  Therefore, the Court 

c annot c ondone suc h abnorma l delay in filing  suc h petition and  

p rayed  to d ismiss the petition.  

5. Upon hearing  the a rgument of both the c ounsel, the 

Exec uting  Court c onc luded  tha t the petitioner filed  petitions one 

a fter another under d ifferent p rovisions to p rotrac t the matter for 

some time and  tha t the petitioner d id  not estab lish the c ause whic h 

p revented  him muc h less the suffic ient c ause in filing  the 

app lic a tion to c ondone the delay and  d ismissed  the petition. 

6. Aggrieved  by the order passed  by the exec uting  Court, the 

p resent revision under Sec tion 115 of C.P.C. is filed  ra ising  spec ific  

c ontention tha t the petitioner pa id  Rs.42,000/ - before b ring ing the 

p roperty for sa le, to the c ounsel on rec ord  appearing  for the 

dec ree-holder and  though the amount was not c ertified , a  memo is 

ava ilab le on rec ord  in the c ourt.  Therefore, sa le was held  ignoring  

the amount a lready pa id  to the dec ree-holder’ s c ounsel and  b id  

was knoc ked  down in favour of the third  pa rty for Rs.3,10,000/ - 
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though the ac tua l va lue of the p roperty was Rs.10,30,000/ - and  tha t 

the petitioner was p revented  by suffic ient c ause in filing  the 

app lic a tion to c ondone the delay, but the exec uting  Court d id  not 

c onsider the suffic ient c ause shown by the petitioner and  d ismissed  

the petition. 

7. During  hearing , this Court ra ised  an ob jec tion about the 

ma inta inab ility of app lic a tion under Order XXI Rule 106(4) of C.P.C. 

to c ondone the delay in filing  the petition under Order XXI Rule 89 of 

CPC and  the lea rned  c ounsel for the petitioner would  c ontend  tha t 

the sa le was vitia ted  by fraud  and  in suc h a  c ase, the petitioner 

c an invoke Order XXI Rule 106(4) of C.P.C. to c ondone the delay. 

8. Und isputed ly, Sec tion 5 of Limita tion Ac t dea ls with extension 

of p resc ribed  period  in c erta in c ases. —Any appea l or any 

app lic a tion, other than an app lic a tion under any of the provisions 

of Order XXI of the Code of Civil Proc edure,1908 (5 of 1908), may be 

admitted  a fter the p resc ribed  period , if the appellant or the 

app lic ant sa tisfies the c ourt tha t he had  suffic ient c ause for not 

p referring  the appea l or making the app lic a tion within suc h period .  

9. The app lic a tion of Sec tion 5 of Limita tion Ac t is exempted  to 

Order XXI Rule 106 of CPC by the Sta te of Andhra  Pradesh 

inc orpora ted  Clause 4 by Gazette Notific a tion da ted  30.11.1992, 

Sec tion 5 of Limita tion Ac t is made app lic ab le to the app lic a tions 

filed  under Order XXI, Rule 106 of C.P.C.  whic h permits the parties 

to file an app lic a tion to c ondone the delay app lying  Sec tion 5 of 

the Limita tion Ac t.  This Court in SALE RANGA SWAMY v. SPECIAL 
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COLLECTOR ETC.1 held  tha t the Court c an c ondone the delay in 

fling  an app lic a tion to set aside the ex parte  order and  simila r view 

was expressed  in CH. KRISHNAIAH v. CH. PRASADA RAO2 Full Benc h 

of this Court and  in view of the law dec la red  by the Full Benc h of 

this Court, sub-rule 4 of 106 is app lic ab le only for c ondona tion of 

delay in a  petition filed  for setting  aside the ex parte  order but not 

for the petitions filed  under Order XXI Rule 89 of C.P.C.  Sub-rule 4 is 

inc orpora ted  only to enab le the Court to c ondone delay in 

petitions filed  under Rule 106 of Order XXI C.P.C.  However, there is 

any amount of doub t about the va lid ity of the amendment in view 

of Sec tion 29 of the Limita tion Ac t whic h dea ls with Savings.— 

Clause (2)  dea ls with c erta in limita tions p resc ribed  for some spec ia l 

or loc a l law whic h reads as follows: 

“ Where any spec ia l or loc a l law p resc ribes for any suit, appea l or 

app lic a tion a  period  of limita tion d ifferent from the period  p resc ribed  by 

the Sc hedule, the p rovisions of sec tion 3 sha ll app ly as if suc h period  were 

the period  p resc ribed  by the Sc hedule and  for the purpose of 

determining any period  of limita tion p resc ribed  for any suit, appea l or 

app lic a tion by any spec ia l or loc a l law, the p rovisions c onta ined  in 

sec tions 4 to 24 (inc lusive) sha ll app ly only in so fa r as, and  to the extent to 

whic h, they a re not exp ressly exc luded  by suc h spec ia l or loc a l law.”  

10. At best, sub-sec tion 2 permits the authorities under law to 

p resc ribe spec ia l limita tion as per spec ia l or loc a l law to any suit, 

appea l or app lic a tion the period  of limita tion d ifferent from the 

period  p resc ribed  in the sc hedule.   

                                                            

1 2004(3)  ALD 83  

2 AI R 2010 AP 19 Full Bench 
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11. But, here Order XXI Rule 106 of C.P.C. is not c overed  by 

sc hedule, but still this Court amendment was effec ted  to Order XXI 

Rule 106 of CPC by inc orpora ting  sub-rule 4.  Without amend ing the 

Princ ipa l Ac t i.e. Limita tion Ac t whic h p rohib its app lic a tion of 

sec tion 5 to Order XXI of C.P.C.  Unless the Princ ipa l Ac t is amended , 

the amendment if any app lying  Sec tion 5 to app lic a tions under 

Order XXI Rule 106 of CPC is c ontra ry to the intention of the 

Leg isla ture inc orpora ting  Sec tion 5 of Limita tion Ac t.  However, it is 

not the appropria te c ase to dec ide va lid ity of the amendment. 

 

12. As seen from the materia l on rec ord , it is c lea r tha t Sec tion 5 

of Limita tion Ac t has no app lic a tion to Order XXI Rules 89 and  90 of 

C.P.C.  Henc e, this app lic a tion is not ma inta inab le.  However, it is 

left open to the parties to red ress remed ies in appropria te Forums. 

 

13. With the above observa tions, the c ivil revision petition is 

d ismissed .  There sha ll be no order as to c osts.  

 

As a  sequel, misc ellaneous petitions, if any, pend ing  in this 

petition, sha ll stand  c losed . 

                                 

_________________________________ 

                                                        M. SATYANARAYANA MURTHY, J  

 

Da te:20-04-2017. 

c c m 
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