
 

 

THE HON’ BLE SRI JUSTICE M.SEETHARAMA MURTI 

 
Civil Revision Pet it ion No.1994 of 2014 

 

ORDER: 

 

 This Civil Revision Pet it ion, under Sect ion 115 of the Code of Civil 

Procedure, 1908, (‘ the Code’ , for brevity), by the unsuccessful pet it ioner/ 2nd 

defendant  is f iled assailing the order and decretal order passed by the learned 

Principal Dist rict  Judge, Guntur, in C.M.A.No.1 of 2013, whereby, the learned 

Principal Dist rict  Judge, while dismissing the said appeal confirmed the order 

and decretal order, dated 14.11.2012, of  the learned Principal Senior Civil 

Judge, Guntur, passed in I.A.No.1376 of 2010 in O.S.No.443 of 1997, f iled 

under Order IX Rule 9 read with Sect ion 151 of the Code request ing to set  

aside the ex part e decree, dated 30.10.1998, in the aforesaid suit .  

 
2.  I have heard the submissions of Sri K.V.Raghuveer,  learned counsel for 

the 2nd defendant / pet it ioner herein, and of Sri E.Madan Mohan Rao,  learned 

senior counsel appearing for the plaint if f / 1st respondent  herein.  I have 

perused the material record. 

 
3. The part ies shall hereinafter be referred to as they are arrayed in the 

suit .   Before proceeding further, it  is necessary to refer to the pleadings and 

submissions of the part ies.    

 

3.1 The case of the 2nd defendant  in support  of her request  to set  aside the 

ex part e decree, dated 30.10.1998, made in the suit ,  in brief,  is as follows: 

 The 2nd defendant  is a house wife and a permanent  resident  of Ponnur, 

Guntur Dist rict .   Her marriage was performed in the year 1986.  She used to 

live with her husband t il l the year 2001.  During her mat rimonial life from 

1996 to 2001, her children studied upto intermediate at  Ponnur.  Her husband 

used to run a readymade shop under the name and style, ‘ Pavan Dresses’ , 

near old bus stand, Ponnur.  In the year 2001, for bet ter educat ion of her 
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children, she along with her family shif ted to Guntur.  From the beginning, 

she and her family used to reside in Arundelpet , Guntur.  She never resided at  

Saifabad, Hyderabad, at  any point  of t ime.  Through her neighbours, she came 

to know that  there was a publicat ion in ‘ Visalandhra’  Telugu Daily Newspaper 

with her name.   When she verif ied, she came to know, to her surprise, that  

there is an execut ion pet it ion f iled and pending against  her. In that  paper 

advert isement , it  is stated that  she is required to appear before the Court  to 

give reply in the said execut ion pet it ion.  She approached her counsel and got  

verif ied the record after entering appearance in E.P.No.187 of 2001 in the 

aforesaid suit .   It  is revealed from the record that  she stood as a guarantor to 

the 1st defendant  in respect  of a business loan granted by the plaint if f-Bank.   

Her address part iculars were also ment ioned throughout  the proceedings as if  

she is a resident  of SBH Off icers Colony, Saifabad, Hyderabad.  She also got  

verif ied the suit  records in the record room two days before f il ing of the 

subj ect  interlocutory applicat ion.  She came to know that  she was set  ex 

part e in the main suit  and that  later,  a preliminary decree was passed and 

that  in I.A.No.853 of 1999 not ice is only served through subst ituted service by 

way of publicat ion and a f inal decree was also passed.  On verif icat ion of the 

documents, she came to know that  all the signatures, which are stated to be 

of her signatures, are forged.  She f iled a complaint  with the Sub Inspector of  

Police, Ponnur Town Police Stat ion, in the year 1991 stat ing that  she lost  her 

cloth bag while t raveling from Ponnur to Chebrolu in the APSRTC bus.  Along 

with the cloth bag, she lost  her original t it le deed in respect  of the house 

property besides some of her other belongings.  The same was not  t raced by 

the police.  On the basis of the cert if icate issued by the police she had 

obtained a regist rat ion ext ract  of her sale deed from the off ice of the Sub-

Regist rar, Chebrolu Mandal.  On verif icat ion of the Court  record, she came to 

know that  her original document  related to her property, which was lost  in 

the year 1991, is in the suit  documents f iled by the plaint if f ;  and that  it  was 
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f iled along with the suit .   She has no facial acquaintance with the 1st 

defendant .  Therefore, there is no chance of her standing as a guarantor for 

him.  If  the disputed documents are sent  to an expert , he can easily come to 

a conclusion that  the signatures said to be of the 2nd defendant  are forged.  

The execut ion pet it ion is f iled for execut ion of the decree for realizat ion of 

the decree debt  by sale of the schedule property.  Now, the EP is pending 

enquiry.  If  the execut ion pet it ion is disposed of during the pendency of the 

proceedings for set t ing aside the ex part e decree, she (2nd defendant ) suffers 

serious and irreparable loss.  Hence, stay of execut ion proceedings may be 

granted and the ex part e decree, dated 30.10.1998, in the suit  may be set  

aside and an opportunity may be given to the 2nd defendant  to contest  the 

suit  on merits.  

 
4.  Per cont ra, the case of the plaint if f ,  in brief, is this: 

 The material allegat ions in the aff idavit  of the 2nd defendant  are false.  

The content ions that  she never resided at  Saifabad, Hyderabad, and that  she 

came to know through her neighbours that  there was a publicat ion in 

‘ Visalandhra’  Telugu Daily  with her name and that  she engaged a counsel and 

entered appearance in the execut ion pet it ion and on verif icat ion she came to 

know that  in the suit  it  was stated that  she stood as guarantor to the 1st  

defendant  and that  she was set  ex part e in the main suit  and that  later, a 

preliminary decree and f inal decree were passed and that  on further 

verif icat ion, she came to know that  all the signatures which are stated to be 

her signatures are forged and that  in the year 1991 she lost  her cloth bag 

containing the t it le deeds and, therefore, she lodged a complaint  and that  

based on the cert if icate given by the police, she obtained a regist rat ion 

ext ract  of the sale deed and that  she had no facial acquaintance with the 1st  

defendant  and that  there is no chance of her standing as a guarantor for the 

loan of the 1st defendant  obtained from the plaint if f -Bank and all the further 
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allegat ions are invented and are false.  A preliminary decree was passed on 

30.10.1998 and a f inal decree was passed on 04.06.2001.   E.P.No.187 of 2001 

is pending since a long t ime.  The 2nd defendant  came to know about  the suit  

proceedings only two days prior to f il ing of the interlocutory applicat ion to 

set  aside the ex part e decree is also false.  There is a delay of eleven years in 

f il ing the pet it ion to set  aside the ex part e decree.  The pet it ion f iled without  

an applicat ion seeking condonat ion of delay is liable for rej ect ion in l imine.   

There are no valid grounds for set t ing aside the ex part e decree.  After the 

f inal decree was passed, the property was auct ioned on 13.10.2011.  The 

auct ion purchaser deposited the ent ire sale amount  into Court .  There are no 

valid grounds to stay the execut ion proceedings or to set  aside the ex part e 

decree.  Hence, the pet it ion may be dismissed.  

 

5.  Learned counsel for both the part ies made submissions in line with the 

respect ive content ions of the part ies.  I have given earnest  considerat ion to 

the facts and submissions. 

 
6.  From the material borne out  by the record and the pleadings & 

submissions, the following facts emerge for considerat ion:  The plaint if f / 1st  

respondent  brought  a suit  against  the 1st defendant , principal debtor, and the 

2nd defendant , guarantor, i.e.,  the pet it ioner herein, on the foot  of  a 

mortgage by deposit  of t it le deeds for recovery of a sum of Rs.3,06,800/ - 

being the principal amount  and interest  due to the plaint if f  bank in respect  of  

the loan availed by the 1st defendant  for which the 2nd defendant  stood as a 

guarantor.  The suit  was f iled, on 18.09.1997; and, a preliminary decree was 

passed against  the defendants including the 2nd defendant  on 30.10.1998, for 

a sum of Rs.3,19,552/ - inclusive of costs, charges and expenses.  As the debt  

was not  discharged despite grant ing of a preliminary decree, the plaint if f  

bank f iled an applicat ion under Order XXXIV Rule 5 read with Sect ion 151 of 

the Code for passing a f inal decree in terms of the preliminary decree.   
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Subsequent ly, a f inal decree was passed.  Thereafter, an execut ion pet it ion 

was f iled for sale of the property of the 2nd defendant , guarantor.  At  that  

stage, the 2nd defendant  f iled the subj ect  interlocutory applicat ion before the 

t rial Court  for set t ing aside the ex part e decree, dated 30.10.1998, in the 

aforesaid suit .   The said applicat ion was f iled on 20.07.2009.  The said 

pet it ion was resisted by the plaint if f  bank.  At  the t ime of enquiry before the 

t rial Court , no oral and documentary evidence was adduced.  On merits, the 

t rial Court  dismissed the applicat ion int er al ia observing as under:  ‘ Even if  

the plaint if f ’ s document  was lost  it  cannot  be imagined that  it  was found by 

the 1st defendant .  Even if  is to be imagined that  it  was found by the 1st 

defendant , it  cannot  be imagined that  without  the presence of the owner of  

the property and the signatures of the said owner, the t ransact ion of 

mortgage by deposit  of t it le deeds was created and the Bank advanced the 

loan.  Simply because the property is situated within the limits of this Court  

and the loan was sanct ioned at  Hyderabad, it  does not  mean that  the 

content ion of the pet it ioner is correct .  There is nothing unusual or unnatural 

in sanct ioning a loan to a person at  a dif ferent  place away from the place 

where the property is situated.’   As already noted, the aggrieved 2nd 

defendant  f iled a Civil Miscellaneous Appeal in C.M.A.No.1 of 2013.   The 

same was also dismissed by the Court  below, by order dated 01.05.2014.  In 

the impugned order, the Court  below int er al ia held as under: ‘ Nothing 

prevented the 2nd defendant , who is claiming that  she is init ially a resident  of  

Ponnur and that  thereafter a resident  of  Guntur, to produce proof of her 

residence at  the relevant  t ime at  Ponnur and thereafter at  Guntur.  She failed 

to produce any evidence in support  of her said content ion.   She also did not  

produce any evidence to show that  she lost  her t it le deed in the year 1991 

and that  she gave a complaint  to the police and that  the police issued a 

cert if icate.  If  her content ion is t rue, nothing prevented her from producing 

the cert if icate issued by the police.  Her explanat ion that  the 1st defendant  
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found her lost  document  and took it  to a Nat ionalized Bank and presented it  

for creat ing a mortgage by deposit  of t it le deeds is imaginary as for creat ion 

of such a loan t ransact ion the presence of the owner of the property also at  

the Bank, as well as the signing of the loan documents by the owner is 

necessary.  The loan t ransact ion would not  have taken place without  her 

presence.  In a case, where the plaint if f  is a Bank and where the preliminary 

decree and f inal decree are passed about  eleven long years back, the 

explanat ion should be of a standard, which can be accepted without  any 

hesitat ion.  But , the 2nd defendant  failed to offer valid and suff icient  

explanat ion.  Therefore, there are no grounds to interfere with the order of 

the t rial Court . ’   Having been aggrieved of the above said order of the Court  

below, the 2nd defendant  f iled the present  revision.  

 
7.  Learned counsel for the 2nd defendant , while reiterat ing her pleaded 

case, which is stated supra, would submit  as follows:  

 She has not  even got  facial acquaintance with the 1st defendant , the 

alleged principal debtor.  Therefore, the quest ion of the 2nd defendant  

standing as a guarantor for the loan advanced by the plaint if f  bank to the 1st 

defendant  and the further quest ion of deposit ing of the t it le deed of her 

house property for creat ion of mortgage by deposit  of t it le deeds does not  

arise for considerat ion.  In fact , her sale deed was lost  as stated by her in her 

aff idavit .   Obviously, the same fell into wrong hands.  By deposit ing the said 

sale deed with the Bank and by impersonat ing her and forging her signatures, 

the 1st defendant  might  have played fraud on the plaint if f  bank and obtained 

the loan.   Either in the suit ,  i.e.,  before the passing of the preliminary 

decree or after the suit ,  i.e.,  before passing the f inal decree, admit tedly 

summonses/ not ices were not  served on the 2nd defendant .  Only not ice was 

served by way of an advert isement  in ‘ Visalandhra’  Telugu Daily Newspaper, 

i.e.,  by subst ituted service.  There is no direct  service of suit  summonses and 
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not ices at  any stage on the 2nd defendant .  In the proceedings throughout , a 

wrong address was ment ioned as if  the 2nd defendant  is a resident  of Saifabad, 

Hyderabad.  The 2nd defendant  never resided at  that  place.  She is a resident  

of Ponnur and Guntur.  When summonses and not ices are not  served either 

through Court  or by post , the said service should not  be admit ted to be due 

service under Art icle 123 of the Limitat ion Act .  The 2nd defendant  is ent it led 

to f ile an applicat ion to set  aside the ex part e decree within (30) days from 

the date on which the she had knowledge of the decree.  Two days after such 

knowledge, she f iled the applicat ion to set  aside the ex part e decree.  

Without  her knowledge and by playing fraud on the plaint if f  bank, the 1st  

defendant  obtained loan by deposit ing her t it le deed, which was lost  by her.  

Both the preliminary and f inal decree were passed without  due service of 

summonses/ not ices on the 2nd defendant .  The 2nd defendant  is prepared to 

abide by the terms that  may be imposed by the Court .  Hence, the ex part e 

decree may be set  aside.  Both the t rial Court  and the Court  below were 

carried away by the fact  that  there is a delay of eleven years.  On 

imaginat ions and surmises, the Courts below erroneously observed that  her 

explanat ion is highly improbable, though, in fact , what  is stated in her 

explanat ion is t rue.  When an aff idavit  is f iled offering a plausible 

explanat ion, not  even a counter aff idavit  is f iled and a bare counter is f iled 

on behalf  of the plaint if f  bank.  The police cert if icate is not  f iled due to 

improper advice by the learned counsel in the t rial Court .  A copy of the said 

cert if icate is f iled with the material papers before this Court . No Bank would 

advance loan on deposit  of t it le deed of a property which is situate at  a 

dif ferent  place.  A valuable house property worth lakhs of rupees was 

auct ioned and was sold for a palt ry sum of less than Rs.5 lakhs.  Great  

inj ust ice has occasioned to the 2nd defendant .   
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8.  Learned senior counsel appearing for the plaint if f  bank would submit  as 

follows:  ‘ The ent ire explanat ion of the 2nd defendant  is invented and it  is a 

concocted story.  As held by the Courts below, the version of the 2nd 

defendant  that  her t it le deed, which was lost , was mis-ut il ized by the 1st  

defendant  for obtaining a loan from the bank without  her presence and her 

signatures is highly improbable and unbelievable.  Simply because the 

property is within the territorial l imits of Guntur Dist rict  and the loan was 

sanct ioned by a Bank at  Hyderabad, it  cannot  be said that  the said fact  it self  

shows that  the loan t ransact ion is a suspicious t ransact ion, as held by the 

Courts below.  There is nothing wrong in the Bank at  Hyderabad advancing a 

loan in respect  of the property situated within Guntur Dist rict  limits.  Both 

the Courts below recorded concurrent  f indings that  the explanat ion offered 

by the 2nd defendant  is unbelievable and untenable and that  no valid and 

suff icient  grounds are made out  to set  aside the ex part e decree.  The well 

reasoned orders of the Courts below do not  call for interference while 

exercising the j urisdict ion under Sect ion 115 of the Code.  Hence, the pet it ion 

may be dismissed.’   

 
9.  The f irst  submission of the 2nd defendant  is that  the 1st defendant , who 

is the principal debtor and to whom the plaint if f  bank advanced loan, is a 

total st ranger to her and that  she does not  even have facial acquaintance with 

him.  It  is not  the case of the plaint if f  bank that  the 2nd defendant  is related 

to the 1st defendant  or that  he is a friend or a person known to the 2nd 

defendant .  When the 2nd defendant  raised a serious quest ion that  her lost  

t it le deed fell into wrong hands and that  the 1st defendant  mis-ut il ized her 

t it le deed and impersonated her and obtained a bank loan from the plaint if f  

bank by virtue of mortgage by deposit  of t it le deeds by forging her signatures, 

in the well considered view of this Court , the said content ions require 

appropriate examinat ion.  That  is so, more part icularly, in the light  of  the 
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fact  that  neither the summonses nor the not ices were ever served on the 2nd 

defendant  throughout  the proceedings and only a not ice was advert ised once 

in ‘ Visalandhra’  Telugu daily newspaper before passing the preliminary decree 

and further not ice was thereafter served by means of subst ituted service 

before passing of the f inal decree.  The specif ic case of the 2nd defendant  is 

that  she never resided in Saifabad, Hyderabad, i.e., the alleged address 

ment ioned in the suit  proceedings.  Her case is that  she resided at  Ponnur t il l  

her children completed Intermediate educat ion and that  later, they shif ted to 

Guntur and lived at  Arundelpet , Guntur and that  she is not  aware of the suit  

t il l her neighbours informed about  appearance of her name in the 

advert isement  in ‘ Visalandhra’  Telugu newspaper.  It  is also her case that  

from the said advert isement , it  is revealed to her that  she is required to f ile a 

counter in the execut ion proceedings.  Her further case is that  only on 

verif icat ion of the record, she came to know about  the proceedings and the 

ex part e decree, j ust  two days before f il ing the interlocutory applicat ion to 

set  aside the ex part e decree.  No doubt , by the t ime she had knowledge of 

the ex part e decree, a long delay of eleven years had occasioned.  The only 

defence of the Bank is that  after eleven years, the applicat ion for set t ing 

aside the ex parte decree is f iled and that  no valid explanat ion was offered 

for set t ing aside the ex parte decree.  As already noted, when there is no 

direct  service of summons through Court  or by post , and the service of 

summonses or not ices is only by means of subst ituted service, the said service 

shall not  be deemed to be due service and hence, as per the provision under 

Art icle 123 of the Limitat ion Act , she can f ile an applicat ion within (30) days 

from the date she had knowledge of the ex part e decree.  Therefore, on the 

mere ground of delay of eleven years, her request  cannot  be denied.   It  is to 

be noted that  the learned counsel for the plaint if f  bank stated that  the 

property was already auct ioned on 13.12.2011 and that  a third party auct ion 

purchaser in whose favour the sale was knocked down deposited the ent ire 
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sale amount .  Nonetheless, during the course of hearing, it  is brought  to the 

not ice of the Court  that  the sale warrant  amount  is Rs.4,41,000/ - and odd.  It  

is also fairly conceded that  by now, with interest , the amount  would be more 

and if  the ex part e decree is set  aside, the t rial of the suit  may take some 

more t ime and the money due to the Bank with interest  would be much more 

by the t ime the suit  may come to be disposed of in favour of the Bank after 

de nova t rial.   In view of the content ion of the 2nd defendant  that  she does 

not  even have facial acquaintance with the 1st defendant  and her 

preparedness to deposit  reasonable amount  to the credit  of the suit  without  

prej udice to the rights and content ions of  both the part ies, this court , in the 

facts and circumstances of the case, f inds that  her statement  in her 

explanat ion and her further case that  her signatures on the bank loan 

documents are forged require a detailed examinat ion.   

 
10.  On the above analysis, this Court  holds that  the ex part e decree 

deserves to be set  aside to meet  the ends of j ust ice, however, subj ect  to 

imposit ion of heavy terms to protect  the interests of  the plaint if f  bank and 

the auct ion purchaser, who is not  a party to this proceeding.  For the 

aforestated reasons, this Court  accordingly holds that  the orders impugned in 

this revision and the orders of the t rial Court  are liable to be set  aside and 

that  the applicat ion of the 2nd defendant  seeking to set  aside the ex part e 

decree deserves to be allowed on terms to afford a reasonable and fair 

opportunity to the 2nd defendant  to have the cause decided on merits. 

 
11.  In the result ,  the Civil Revision Pet it ion is allowed.   As a sequel, the 

impugned order, dated 01.05.2014, passed in C.M.A No.1 of 2013, and the 

order, dated 14.11.2012, passed by the t rial Court  in I.A.No.1376 of 2010 in 

O.S.No.443 of 1997 are set  aside.   Consequent ly, I.A.No.1376 of 2010 is 

allowed without  costs, subj ect  to the condit ion that  the 2nd defendant  shall,   

without   prej udice to the rights and content ions of both the part ies, deposit  
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Rs.8,00,000/ - (Rupees Eight  Lakhs only) to the credit  of the suit  before the 

t rial Court  within one month from the date of the receipt  of  a copy of this 

order.  Needless to state that  on failure to comply the said condit ion, 

I.A.No.1376 of 2010 in O.S.No.443 of 1997 shall stand dismissed and the 

orders of the Courts below shall stand revived.  It  is made clear that  no 

extension of t ime will be granted for deposit ing the amount  as directed in 

these orders.  It  is made clear that  in case the 2nd defendant  complies with 

the condit ional order and the suit  stands restored, the t rial Court  shall make 

an endeavour to dispose of the suit  as expedit iously as possible and preferably 

within two months from the date of such restorat ion.  

Pending miscellaneous pet it ions, if  any, shall stand closed.   

There shall be no order as to costs.  

______________________                          

M. SEETHARAMA MURTI, J 

26.04.2017                                                                                                                                
RAR  
 

 

 

  


