
 

THE HON’BLE SRI JUSTICE M.SATYANARAYANA MURTHY 
 

Criminal Petition No.86 of 2017 
 

ORDER:  

 This petition is filed  under Sec tion 438 of Crimina l Proc edure Code 

by the petitioners-A-2 and  A-3 in Crime No.231 of 2014 of Polic e Sta tion, I 

Town, Mahaboobnagar for the offenc es punishab le under Sec tions 120-B, 

354(A)(i), 354)B), 379, 307 r/ w 34 of I.P.C. apprehend ing their a rrest in 

c onnec tion with the above offenc es. 

 

 The c ase of the p rosec ution in b rief is tha t one A.J. Devenderna th 

son of Joseph lodged  a  c omp la int da ted  20.12.2014 in the Polic e Sta tion, I 

Town, Mahboobnagar making an a llega tion spec ific a lly tha t: 

 

“ one V.Joshna  Devi, aged   36 years working as Spec ia l Offic er a t 

Kasturibha  Gandhi Girls sc hool, Dharoor and  the de fac to 

c omp la inant belongs to Gadwa l Twon. The marriage of V.Joshna  

Devi was performed  with one A.D.Anil Kumar and  their marriage is 

inter-c aste marriage and  b lessed  with one son named as Anil.  

While Joshna  Devi was working  as Spec ia l Offic er in Kasthuribha  

Gandhi Sc hool, Dharoor on 5.12.2014 c onduc ted  aud it in tha t 

sc hool, even some aud it is pend ing, then she answered  tha t she will 

c ome tomorrow and  will c omp lete the ba lanc e of aud it and  c ame 

out from the sc hool. At the same time, one of her c olleagues,  

Gnaneswari, Spec ia l Offic er c ame and  asked  her when she will 

return from Gadwa l, its la te time, “ so p lease c ome to home in this 

evening then sheI think norma lly like she a lso one of my c olleagues 

and  made c a ll to his fa ther-in-law, na rra ted  the situa tion then he 

sa id  OK.  Then she went to Gnaneswari home a t about 8.00 p .m. 

a long with her and  they had  supper a t 9.00 pm and  went to top  
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floor for sleep ing together.  Approximately, a t midnight 2.00 am 

somebody knoc ked  the door and  Gyaneswari opened  the door 

then her mother and  b rother-in-law c ame and  her b rother-in-law 

c a tc h my hand  and  trying  to ha rass me then I slapped  and  

immed ia tely I shouted  to help  me, then Gnaneswari rep lied  tha t 

wha t he d id   why you a re shouting  and  her mother c losed  my 

mouth.  Then a fter Gnaneswari b rother-in-law bea t me right side on 

my head  with some instrument (rod ) forc efully. Then a fter I don’ t 

know wha t happened . Sinc e then I went into unc onsc ious for the 

period  of 6 months.  Due to financ ia l p rob lems in paying med ic a l 

c harges a t hosp ita l, my fa ther-in-law and  my husband  got 

d isc harged  from hosp ita l on 07.01.2015 and  took me to Gadwa l.  

Aga in my fa ther-in-law got admitted  me into Sa i Krishna  hosp ita l on 

11.05.2015 as per my hea lth c ond ition is not good .  Aga in I 

underwent surgery to head  and  was d isc harged  from hosp ita l on 

15.05.2016.  Sinc e then I ab le to ta lk slightly and  rec ognise the men. 

On seeing my c ond ition, my husband  p resumed tha t something 

happened  on me.  In suc h sta te, he d isgusted  on his life and  

c ommitted  suic ide by c onsuming insec tic ide poison and  d ied .  At 

the time of sa id  inc ident, Gnaneswari, her b rother-in-law and  

mother c ommitted  theft of her gold  c ha in weighing about 3 to las.  

The sa id  three persons ha tc hed  p lan with c rimina l c onsp irac y, in 

ac c ordanc e to the same with the assistanc e of Gnaneswari, her 

mother, and  b rother-in-law tried  to c ommit rape on her, when I 

strong ly opposed , they tried  to kill me by bea ting  on my head  with 

letha l weapon.”  

   

 Based  on the a llega tions made in the c omp la int, the polic e 

reg istered  a  c ase aga inst A-1 for the offenc e under Sec tion 324 of IPC 

and  issued  F.I.R. 
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The p resent petition is filed  to grant p re-a rrest ba il on the ground  

tha t the petitioners-A-2 & A-3 were fa lsely imp lic a ted  a fter two years from 

the da te of happening of the inc ident, somehow, to extrac t money from 

the petitioners for the trea tment of the injured  and  tha t they d id  not 

c ommit any offenc e punishab le under Sec tions 354-A(1),354—B, 379, 307 

r/ w 34 of IPC. 

 

 As seen from the materia l on rec ord  when Joshna  Devi was 

sleep ing a long with Gnaneshwari, both the petitioners/ A-2 & -A3 knoc ked  

the door a t about 2 a .m. during  midnight, then they woke up  and  

Gnaneshwari opened  the door and  immed ia tely both the petitioners 

entered  into the room and  A-1 asked  her to sleep  with him for whic h she 

refused  and  pushed  him aside and  ra ised  c ries, thereupon the sec ond  

petitioner gagged  her mouth and  p revented  her from ra ising c ries and  

tha t the first ac c used  a lso p layed  an important role; whereas the 1st 

petitioner/ A-2 c aused  grievous injury to her head  whic h d rove her to go to 

c oma for a  long period . 

 

 During  investiga tion, the polic e rec orded  the sta tement of the 

injured  a fter two years under Sec tion 161(3) Cr.P.C. and  filed  a  memo 

before the Magistra te for a ltera ting  sec tion of law. 

 

 As seen from the sta tement rec orded  by the polic e the vic tim 

injured  was hosp ita lized  and  she was admitted  in ICU for a  long period  but 

due to inab ility to meet the med ic a l expenses, she was d isc harged  from 

the hosp ita l on 07.012015 and  aga in her fa ther-in-law got her admitted  in 

Sa i Krishna  Hosp ita l on 11.05.2015, as her hea lth c ond ition was not good , 

she underwent a  surgery to head  and  was d isc harged  from the hosp ita l 
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on 15.05.2015, sinc e then she is ab le to ta lk slightly and  rec ognize the men 

and  on seeing her c ond ition, her husband  p resumed tha t something 

happened  to her and  in suc h a  sta te, he d isgusted  on his life and  

c ommitted  suic ide by c onsuming insec tic ide poison and  d ied .  Even 

ac c ord ing to the sta tement rec orded  by the polic e, the b rother-in-law of 

the 1st ac c used , Gnaneshwari and  her mother c ommitted  theft of gold  

c ha in weighing  3 tolas and  tha t the sa id  three persons ha tc hed    a  p lan 

with c rimina l c onsp irac y and  b rother-in-law of Gnaneshwari made an 

a ttempt to c ommit rape on Joshna  Devi, when she strong ly resisted , he 

tried  to kill her by bea ting  on her head  with letha l weapon and  

c ommitted  theft of gold  c ha in weighing  3 tolas. 

 

 The lea rned  Pub lic  Prosec utor strong ly opposed  the ba il petition 

c ontend ing tha t Joshna  Devi was trea ted  in the hosp ita l as inpa tient from 

11.05.2015 to 15.05.2015 for post OP dec ompressive c raniotomy and  

aga in she was admitted  on 06.07.2015 and  was d isc harged  on 17.07.2015 

for left fronto pa rieta l bone defec t and  those injuries a re serious in na ture. 

 

 Part-I of Case Dia ry further d isc loses tha t the doc tors dec la red  tha t 

injury susta ined  by Joshna  Devi was not rec eived  ac c identa lly and  it was 

c aused  by somebody with b lunt weapon, there was no gold  c ha in 

weighing about 3 to las on the nec k of Joshna  Devi and  sinc e then she 

was in c oma undergoing  trea tment in ICU. 

 

 Thus, it is c lea r from the materia l on rec ord  tha t the vic tim Joshna  

Devi was in c oma and  in suc h a  c ase, the question of rec ord ing her 

sta tement under Sec tion 161(3) Cr.P.C. by the polic e during  the 

investiga tion does not a rise and  only a fter she rega ined  slightly norma l 

hea lth to some extent and  to ta lk slightly and  rec ognize men, the polic e 

rec orded  her sta tement under Sec tion 161(3) Cr.P.C. a fter 15.05.2015.  
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Therefore, the delay in rec ord ing the sta tement is not a  ground  to grant 

p re-a rrest ba il to the petitioners in the p resent set of c irc umstanc es.  Even 

otherwise, when the vic tim was not in a  position to g ive a  sta tement due 

to her hea lth c ond ition, it is not a  ground  to grant p re-a rrest ba il to the 

petitioners. 

 

 On c onsidera tion of the entire materia l on rec ord , there is a  p rima  

fac ie materia l aga inst the petitioners to estab lish tha t he made an 

a ttempt to c ommit rape and  c aused  injury when the vic tim refused  to 

ac c ep t to pa rtic ipa te in sexua l ac t and  to sa tisfy his lust and  bea t her with 

letha l weapon and  c aused  grievous injury. 

 

 One of the c ontentions of the petitioners is tha t the entire 

investiga tion is c omp leted  and  tha t the 1st petitioner is working  as 

emp loyee and  in c ase he is a rrested  in c onnec tion with the above c rime, 

she may lose her emp loyment.  But, tha t itself is not a  ground  to grant p re-

a rrest ba il when this Court found  prima  fac ie materia l aga inst the 

petitioners.  

 

 Grant of p re-a rrest ba il is a  ma tter of exc ep tion unless exc ep tiona l 

c irc umstanc es a re shown, the petitioners c annot be enla rged  on ba il as 

per dec ision reported  in State of Maharashtra  Vs.  Mohd. Sajid Husain1, 

the Hon’b le Apex Court la id  down the following guidelines la id  down for 

grant of antic ipa tory ba il: 

        “ 1.The na ture and  gravity or seriousness of ac c usa tion as 

apprehended  by the app lic ant; 

 

          2.The antec edents of the app lic ant inc lud ing the fac t as to whether 

he has, on c onvic tion by a  Court, p reviously undergone 

imprisonment for a  term in respec t of any c ognizab le offenc e; 

                                                 
1 AIR 2008 SC 155  
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  3.The likely ob jec t of the ac c usa tion to humilia te or     ma lign the 

reputa tion of the app lic ant by having him so a rrested ; and   

 

          4.The possib ility of the appellant, if g ranted  antic ipa tory ba il, fleeing  

from justic e. “  

 

 

In another dec ision reported  in Siddharam Satlingappa Mhetre Vs.  

State of Maharashtra and others2 the Hon’b le Apex Court held  as follows: 

 

“ The following fac tors and  parameters c an be taken into 

c onsidera tion while dea ling  with the antic ipa tory ba il:  

 

i) The na ture and  gravity of the ac c usa tion and  the exac t role of 

the ac c used  must be p roperly c omprehended  before a rrest is 

made; 

 

ii) The antec edents of the app lic ant inc lud ing  the fac ts as to 

whether the ac c used  has p reviously undergone imprisonment 

on c onvic tion by a  Court in respec t of any c ognizab le 

offenc e; 

 

iii) The possib ility of the app lic ant to flee from justic e; 

 

iv) The possib ility of the ac c user’ s likelihood  to repea t simila r or 

the other offenc es; 

 

v) Where the ac c usa tions have been made only with the ob jec t 

of injuring  or humilia ting  the app lic ant by a rresting  him or her; 

vi) Impac t of g rant of antic ipa tory ba il pa rtic ula rly in c ase of 

la rge magnitude a ffec ting  a  very la rge number of peop le; 

 

vii) The Courts must eva lua te the entire ava ilab le materia l aga inst 

the ac c used  very c a refully.  The Court must a lso c lea rly 

c omprehend  the exac t role of the ac c used  in the c ase.  The 

c ase in whic h ac c used  is imp lic a ted  with the help  of Sec tion 

                                                 
2 2011 Crl.L.J. 3905  
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34 and  149 of IPC, the Court should  c onsider with even grea ter 

c a re and  c aution bec ause over imp lic a tion in the c ases is a  

matter of c ommon knowledge and  c onc ern; 

 

viii) While c onsidering  the p rayer for g rant of antic ipa tory ba il, a  

ba lanc e has to be struc k between two fac tors namely, no 

p rejud ic e should  be c aused  to the free, fa ir and  full 

investiga tion and  there should  be p revention of ha rassment, 

humilia tion and  unjustified  detention of the ac c used ; 

 

ix) The Court to c onsider reasonab le apprehension of tampering  

of the witnesses or apprehension of threa t to the c omp la inant; 

 

(x) Frivolity in p rosec ution should  a lways be c onsidered  and  it is 

only the element of genuineness tha t sha ll have to be 

c onsidered  in the matter of g rant of ba il and  in the event of 

there being some doub t as to the genuineness of the 

p rosec ution, in the norma l c ourse of events, the ac c used  is 

entitled  to an order of ba il. 

 

 

 Keep ing in mind  the guidelines la id  down by the Apex Court to 

grant p re-a rrest ba il, the Court must rec ord  p rima  fac ie sa tisfac tion tha t 

the petitioners d id  not involve in suc h a  c rime.  Here, the materia l on 

rec ord  shows p rima  fac ie about the d irec t involvement of the petitioners 

in the c rime and  the role p layed  by eac h of the petitioners is na rra ted  in 

the sta tement rec orded  by the polic e under Sec tion 161(3) of Cr.P.C.,  

though it is sub jec t to p roof during  tria l but as on today the c onsidera tion  

is about find ing  of p rima  fac ie materia l aga inst the petitioners. 

 

 Further, the husband  of the vic tim a lso c ommitted  suic ide due to 

suc h serious inc ident suspec ting  something happened  to his wife.  Thus, 

the c onduc t of the petitioners a lleged ly led  him to c ommit suic ide. 
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As d isc ussed  above, by app lying the p rinc ip les la id  down in the 

above two judgments of the Apex Court, I find  tha t it is not a  fit c ase to 

grant p re-a rrest ba il a t this stage to the petitioners.  The grounds ra ised  by 

the lea rned  c ounsel for the petitioners a re not a t a ll the grounds to grant 

p re-a rrest ba il in c onnec tion with the above c rime reg istered  for the 

offenc es punishab le under Sec tions 120(b ), 354(A)(i), 354(B), 379, 307 r/ w 

34 of IPC, c onsequently, the petition is liab le to be d ismissed . 

 In the result, the petition is d ismissed . 

 

 ____________________________________ 

JUSTICE M. SATYANARAYANA MURTHY 

Date:18.01.2017 

Cc m 
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