
HON’BLE SRI JUSTICE S.V.BHATT 

W.P. No.24945 OF 2012 

ORDER:  

The petitioner p rays for Mandamus dec la ring  the ac tion of 

respondents in withhold ing any amount c ontra ry to Clause 47 of 

Agreement bearing  No.20/ 2008-09 da ted  26.02.2009 in pursuanc e 

of Memo No.5217/ Reforms/ 06 da ted  23.02.2006 as a rb itra ry, illega l 

and  unc onstitutiona l. 

The petitioner p rays for d irec tion to respondents to refund  the 

amounts due to petitioner aga inst furnishing va lid  Bank Guarantee 

to an equa l amount and  c ontinue to release the amounts 

ac c umula ted  to Rs.50 lakhs/ 100 lakhs aga inst Bank Guarantee and  

further d irec t respondents not to withhold  any amount towards FSD 

by way of c ash, but by way of Bank Guarantee. 

Mr. Prasad  Rao, lea rned  c ounsel for petitioner, limited  his 

submissions to the retention of 2.5% under Clause 6 of Annexure-1  

to Memo da ted  23.02.2006. 

To apprec ia te the submissions of petitioner, the Court finds it 

c onvenient to exc erp t Clause 47 of Agreement No.20/ 2008-09 

da ted  26.02.2009 and  Clause 6 of Annexure-1 to Memo da ted  

23.02.2006. 

“47.1:  The department shall retain from each payment 

due to the contractor @ 7.5% of bill amount until 

completion of the whole of the works.  The retention 

amount so accumulated will be released up to 5% against 

the Bank Guarantee in Spells of Rs.50,00/100,00 lakhs 

(Rupees fifty/hundred Lakhs only). 

47.2:  On completion of the whole of the Works out of 

total amount retained (i.e.(7.5%) 5% will be re-paid to the 
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Contractor and balance (i.e.2.5%) when the Defects 

Liability Period has passed and the Engineer-in-Charge 

has certified that all the Defects notified by the Engineer-

in-Charge to the Contractor before the end of this period 

have been corrected.” 

 

“6. Release of retention amount against Bank Guarantee: 

Government permits the following procedures for the 

release of retention amounts: 

i) Release of the retention amount against B.G. in 

multiples of Rs.25 Lakhs/50 Lakhs. 

ii) The retention amount in multiplies of Rs.1000/- 

against interest bearing securities subject to condition 

that the rate of progress is maintained. 

iii)  The 2.5% EMD that needs recovery in final bill shall 

be in cash only.” 

 

Mr. Prasad  Rao submits tha t 2.5% EMD reta ined  till the 

c omp letion of Defec ts Ma intenanc e Period  is put in a  fixed  deposit, 

and  a fter c omp letion of Defec ts Liab ility Period , the 2.5% reta ined  

by respondents is returned  with interest ac c umula ted  on the FDRS.  

Ac c ord ing to him, the mere transfer of c ash representing  2.5% of 

the reta ined  amount a fter c omp letion of period  is resulting  in 

financ ia l loss to petitioner and  p rays for appropria te d irec tion. 

The lea rned  Government Pleader p lac es relianc e upon the 

stand  in the c ounter a ffidavit and  submits tha t the release of 

retention amount is c overed  by the term of the agreement 

between the parties. The c ontention now introduc es in a  new 

methodology for release of retention amount by referenc e to 

Memo da ted  23.02.2006 or independently is impermissib le and  

p rays for d ismissa l of the writ petition. 
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I have taken note of the p rayer of petitioner for a  d irec tion to 

deposit 2.5% in an FDR during  the c urrenc y of Defec ts Liab ility 

Period  and  to refund  2.5% amount with ac c rued  interest thereon, 

and  this p roc edure admitted ly is not a  term agreed  between the 

parties or the Memo provides for it.  Unless and  until, even assuming 

the writ petition is ma inta inab le, the petitioner sa tisfies the Court 

tha t a  right on the lines now c anvassed  in this writ petition is 

rec ognised  either under the agreement or by Government Orders, 

this Court c annot in its jurisd ic tion under Artic le 226 of the 

Constitution of Ind ia  d irec t a lterna tives to pa rties for d isc harge of 

mutua l ob liga tions under the agreement.  The petitioner is aware of 

the sc ope of work, va rious terms and  c ond itions inc lud ing the 

release of retention amount right from the da te on whic h the 

tender p roc ess is initia ted  and  the petitioner entered  into 

agreement with respondents. Therefore, in the c onsidered  view of 

this Court, the devia tions now p rayed  for c annot be c onsidered .  

Exc ep t the above, no other submission is made by lea rned  c ounsel 

for the petitioner.  The limited  p rayer, for the reasons rec orded  

above, fa ils and  is rejec ted  ac c ord ing ly. 

The writ petition is d ismissed .  No order as to c osts.             

           Misc ellaneous petitions pend ing, if any, sha ll stand  c losed . 

      

         ___________ 

     S.V.BHATT,J 

Date: 07 .02.2017 

Stp  


