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JUDGMENT:  

 

This appeal is preferred by the insurance com pany -  third 

respondent  in OP.No.352 of 2000, assailing the order of the Chairm an, 

Motor Accident  Claim s Tribunal – cum  – I V Addit ional Dist r ict  Judge, 

Kakinada dated 01.04.2005 on the ground that  the facts of the case 

would reveal that  five persons were t raveling in the auto and hence,  

it  am ounts to overloading of the vehicle for which the insurance 

com pany cannot  be m ade liable and also on the ground  that  the 

interest  granted by the t r ibunal is exorbitant . 

  

2. Heard counsel for the appellant . Counsel for the respondents did 

not  appear. 

 

3. Regarding the content ion about  non- liabilit y of the insurance 

com pany on the ground of overloading of the vehicle, this Court  opines 

that  the law set t led is otherwise and the overloading of the vehicle 

itself would am ount  to negligence of the dr iver for which the owner of 

the vehicle would vicariously be liable and in turn the insurer would be 

liable to indem nify the owner. Hence, there need not  be any t im e lost  

in concluding that  the insurance com pany would be liable to pay the 

com pensat ion. I n support  of the observat ion that  the law is set t led as 

such, the said decisions are cited hereunder:  

 The Suprem e Court  in LAKHMI  CHAND VS RELI ANCE 

GENERAL I NSURANCE
1  considered the case law on the said aspect  

as under:  

                                                 
1
 (2016) 3 SCC 100 



 2

 

”… in the case of B.V. NAGARAJU V. ORI ENTAL I NSURANCE 

CO. LTD DI VI SI ONAL OFFI CER, HASSAN [ (1996)  5 SCC 71]  

the insurance com pany had taken the defence that  the vehicle 

in quest ion was carrying m ore passengers than the perm it ted 

capacity in term s of the policy at  the t im e of the accident . The 

said plea of the insurance com pany was rejected. This Court  

held that  the m ere factum  of carrying m ore passengers than 

the perm it ted seat ing capacity in the goods carrying vehicle by 

the insured does not  am ount  to a fundam ental breach of the 

term s and condit ions of the policy so as to allow the insurer to 

eschew its liabilit y towards the damage caused to the vehicle. 

This Court  in the said case has held as under: -  

 

“ I t  is plain from  the term s of the I nsurance Policy that  the 

insured vehicle was ent it led to carry six workm en, excluding 

the driver.  I f those six workm en when t ravelling in the vehicle, 

are assum ed not  to have increased r isk from  the point  of view 

of the I nsurance Com pany on occurr ing of an accident , how 

could those added persons be said to have cont r ibuted to the 

causing of it  is the pose, keeping apart  the load it  was carrying. 

I n the present  case the driver of the vehicle was not  

responsible for the accident . Merely by lift ing a person or two, 

or even three, by the driver or the cleaner of the vehicle, 

without  the knowledge of the owner, cannot  be said to be such 

a fundamental breach that  the owner should, in all events, be 

denied indemnificat ion. The m isuse of the vehicle was 

som ewhat  irregular though, but  not  so fundam ental in nature 

so as to put  an end to the cont ract , unless some factors existed 

which by them selves, had gone to cont r ibute to the causing of 

the accident .”  (em phasis laid by this Court )  Further, in the case 

of NATI ONAL I NSURANCE COMPANY LTD. V. SW ARAN 

SI NGH &  ORS. [ (2010)  10 SCC 567]  a three judge bench of 

this Court  has held as under: -  

 

“Such a breach on the part  of the insured must  be established 

by the insurer to show that  not  only the insured used or caused 

or perm it ted to be used the vehicle in breach of the Act  but  also 

that  the dam age he suffered flowed from  the breach.”   

 



 3

 

4. The aspect  whether the insurer should be exonerated in cases of 

overloading of the vehicle by the dr iver, is no longer res integra.  

Hence no necessity is felt  to interfere with the im pugned judgm ent  on 

that  aspect . 

 

5. Counsel for the appellant  also contented that  interest  awarded 

by the t r ibunal at  9%  per annum  is also exorbitant . But  this Court  is 

not  inclined to interfere with the rate of interest  awarded by the 

t r ibunal as it  is on par with the bank rates of interest  during that  

period. 

 

The civil m iscellaneous appeal is dism issed. As a sequel,   

the m iscellaneous applicat ions, if any, shall stand closed. There shall 

be no order as to costs. 

 

__________ 

T. RAJANI , J 
July 6, 2017 
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