
 

 

 

THE HON’BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

 

CRL. R.C. NO.758 OF 2017 

 

ORDER: 

 

This c rimina l revision c ase is filed  under Sec tions 397 and  401 of 

Cr.P.C. c ha lleng ing the order, da ted  03.02.2017 in Crl.R.P.No.42 of 2016 

passed  by the Princ ipa l Distric t and  Sessions Judge, Srikakulam a llowing 

the  revision in pa rt setting  aside the ma intenanc e awarded  in favour of 

wife while c onfirming the ma intenanc e awarded  to the sec ond  

respondent/ petitioner-minor c hild  herein @ Rs.2,000/ - per month. 

 

2. The revision petitioner is the wife of the first respondent herein and  

she filed  a  petition under Sec tion 125 Cr.P.C. for g rant of ma intenanc e @ 

Rs.8,000/ - per month a lleg ing tha t her marriage with first respondent was 

performed  on 02.09.1999 and  therea fter the marriage was c onsummated .  

At the time of marriage, her pa rents pa id  Rs.1,00,000/ - as dowry and  

p resented  two tolas of gold  ornaments besides gold  pusthela thadu. She 

lead  c onjuga l life with the first respondent and  la ter shifted  his family to 

Gottipa lli village by taking rented  house.  The first respondent developed  

illic it c ontac t with one lady and  forc ib ly took away the gold  

pusthela thadu of the petitioner and  sold  it.  Though the d ispute was 

referred  to elders, no purpose was served .  But, due to unbearab le 

harassment of the first respondent, she lodged  a  c omp la int with 

Kotabommali polic e on 04.09.2007 and  the first respondent exec uted  

memorandum of understand ing on 12.12.2007.  With the a id  of woman 

with whom he developed  illic it c ontac t, he gave warnings sta ting  tha t he 

will imp lic a te a ll the family members in the c ases and  due to unbearab le 

ha rassment of the first respondent, the petitioner and  her son-2nd  

respondent left the matrimonia l home and  on one day, the first 
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respondent took away her son from the sc hool without intima ting the 

sc hool authorities.  The petitioner and  sec ond  respondent have no means 

to ma inta in themselves and  she is living  with her pa rents; whereas the first 

respondent is c a rrying  on business earning Rs.20,000/ - per month besides 

Rs.10,000/ - from money lend ing business.  Therefore, the petitioner p rayed  

to award  Rs.8,000/ - per month as ma intenanc e to the petitioner and  

sec ond  respondent. 

 

3. The first respondent filed  c ounter admitting the rela tionship  

between the parties while c ontend ing tha t the a llega tion tha t the first 

respondent kidnapped  the sec ond  respondent from the sc hool is fa lse 

and  tha t the first respondent further c ontended  tha t the petitioner herself 

deserted  the first respondent and  living  separa tely with her pa rents for the 

last five years and  he expressed  his read iness and  willingness to restore 

matrimonia l tie.  He a lso c ontended  tha t he is working  as c oolie, getting 

Rs.2,000/ - per moth and  tha t the petitioner own and  possess 80 c ents of 

c ashew tope  and  doing money lend ing  business, getting  Rs.15,000/ - per 

month and  whereas the first respondent has no c apac ity to pay separa te 

ma intenanc e to the petitioner and  p rayed  for d ismissa l of the revision. 

 

4. During  enquiry, PW-1 was examined  and  no doc uments were 

marked  on beha lf of the petitioner and  RW-1 was examined  and  Exs:R-1 

to R-22 were marked  on beha lf of the first respondent.  The tria l Court 

ordered  ma intenanc e @ Rs.3,000/ - per month to the petitioner and  

Rs.2,000/ - per month to the sec ond  respondent.   

 

5. Aggrieved  by the order, the first respondent p referred  a  revision 

before the Distric t Court, whereby the Princ ipa l Distric t and  Sessions Judge 

a llowed  the revision pa rtly by order, d t.03.02.2017 in Crl.R.P.No.42 of 2016, 

set aside the order passed  by the tria l Court rejec ting  the c la im of the 

petitioner while g ranting  ma intenanc e to the sec ond  respondent @ 
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Rs.2,000/ - per month. The reason for setting  aside the ma intenanc e 

awarded  to the petitioner is tha t she is living  separa tely, she herself 

deserted  and  a  d ivorc e dec ree was ob ta ined  in MOP No.59 of 2010 on 

the ground  of desertion and  tha t both petitioners and  first respondent 

(husband) a re c oolies. 

 

6. The p resent revision is filed  ra ising  severa l c ontentions c ontend ing 

tha t the order passed  by the appella te Court i.e. Sessions Judge in revision 

petition refusing to g rant ma intenanc e, setting  aside the order passed  by 

the lea rned  Jud ic ia l Mag istra te of First Class, Narasannapeta  as erroneous 

and  though, she is d ivorc ed  wife, she is entitled  to c la im ma intenanc e, 

but the appella te Court c ommitted  an error in d ismissing the revision 

petition. 

 

7. During  hearing , both the c ounsel reitera ted  the grounds urged  

before the Courts below. 

 

8. Sec tion 401 c onfers a  kind  of pa terna l and  supervisory jurisd ic tion on 

the High Court over a ll other c rimina l Courts estab lished  in the Sta te in 

order to c orrup t misc arriage of justic e a rising  from a  misc onc ep tion of law, 

irregula rity of p roc edure, neg lec t of p roper p rec aution or apparent 

ha rshness of trea tment whic h has on one hand  resulted  in some injury to 

the due ma intenanc e of law and  order or on the other hand , in some 

undeserved  hardship  to ind ividua ls.  The revisiona l power c onferred  on the 

High Court by this sec tion is d isc retionary power, has to be exerc ised  in the 

a id  of justic e and  this Court will not exerc ise jurisd ic tion under this Sec tion if 

there has been no fa ilure of justic e even though the p roc eed ings of the 

lower c ourt suffer from irregula rity or impropriety as held  by Apex Court in 

STATE OF WEST BENGAL v. TULSIDAS1. The revisiona l jurisd ic tion c onferred  

upon this Court by Sec tion 401 Cr.P.C. has to be exerc ised  only for the 

                                                 
1
 (1964) 1 Crl.L.J. 443 (SC) 
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purpose of relieving  persons who have not had  a  fa ir tria l or whose 

c onvic tions have been a rrived  a t by non-observanc e of ma teria l 

p rovisions of the law or by suc h mis-d irec tions as must have oc c asioned  a  

fa ilure of justic e as held  in PRAHLAD v. EMPORER2.  Further, the High Court 

c an, in exerc ise of its revisiona l powers, either suo motu on the basis of its 

own knowledge derived  from any sourc e wha tsoever, or on an 

app lic a tion by a  c omp la inant, exerc ise the powers of an appella te Court 

both with respec t to ac quitta l and  c onvic tion.  This revisiona l power is 

sub jec t to the following three limita tions: 

Firstly, no order c an be made to the p rejud ic e of the ac c used  or 

other person unless he had  an opportunity of being heard  

persona lly or by a  p leader in his own defenc e; 

 

Sec ondly, it c annot c onvert a  find ing of ac quitta l into one of 

c onvic tion; 

Third ly, no revision c an be enterta ined  a t the instanc e of a  pa rty 

who c ould  have appea led  under the Code and  has not appea led . 

 

9. Thus, the powers of the High Court a re limited , but suc h power 

c annot be exerc ised .  This Court c annot interfere with the c onc urrent fac t 

find ings rec orded  by the c ourts below. As a  genera l rule, the High Court 

will not in revision interfere with a  find ing  of fac t and  this is spec ia lly so, 

where there a re c onc urrent find ings of fac ts of the lower Courts. But, in 

spec ia l and  exc ep tiona l c irc umstanc es, the High Court is entitled  to go 

into questions of fac t and  do justic e, though the power should  be ra rely 

exerc ised , as held  by Apex Court in S.P.S. JAYAM & CO. v. NEHRUSADAN3. 

 

10. In revision, the High Court usua lly ac c ep ts the find ings on questions 

of fac ts rec orded  by a  subord ina te Court unless the find ing is manifestly 

                                                 
2
 48, Crl.LJ 173, 174 (Pat) 

3
 1977 Crl.L.J. 1101 
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perverse or pa tently erroneous in view of the law dec la red  by the Apex 

Court in BANSILAL v.LAXMAN4.  

 

11. In the p resent c ase on hand , the tria l Court ac c ep ted  tha t the first 

respondent refused  and  neg lec ted  to ma inta in the petitioner and  

awarded  ma intenanc e of Rs.3,000/ - per month. But, in revision petition, 

the appella te Court c onc luded  tha t a  dec ree of d ivorc e is granted  on 

the ground  of desertion and  when the petitioner herself living  separa tely 

without any reasonab le c ause, she is not entitled  to c la im ma intenanc e 

and  thereby rejec ted  ma intenanc e to the petitioner.   

 

12. As seen from the a llega tions made in the petition, the first 

respondent developed  illic it c ontac t with one lady and  add ic ted  to vic es 

and  therea fter gave warnings to the petitioner.  But, nothing was 

d isc losed  about the name of woman with whom the first respondent 

developed  illic it c ontac t etc . and  in the absenc e of any evidenc e tha t he 

developed  illic it c ontac t with any other woman, and  deserting  the 

petitioner by the first respondent, it is d iffic ult to c onc lude tha t there is any 

justifiab le c ause for her separa te living  and  apart from tha t g rant of 

d ivorc e in MOP No.59 of 2010 by the Add l.Senior Civil Judge, Srikakulam 

under Sec tion 13(1)(1a ) and  (1b ) of Hindu Marriage Ac t whic h is marked  

as Ex.R-20 and  d ivorc e dec ree was granted  in favour of the first 

respondent only on the ground  of c ruelty and  desertion.  The petitioner 

being the wife who is living  separa tely without any reasonab le or justifiab le 

c ause is not entitled  to c la im ma intenanc e for herself.  Therefore, rejec tion 

of ma intenanc e to the petitioner by the appella te c ourt setting  aside the 

order passed  by the tria l Court is based  on the materia l on rec ord  and  this 

Court c annot interfere with the order passed  by the appella te Court in 

view of limited  sc ope under Sec tion 397 and  401 Cr.P.C.  Henc e, I find  no 

ground  to interfere with the order passed  by the Revisiona l Court in 
                                                 
4
 (1986) 3 SCC 445 
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c rimina l revision petition and  c onsequently, the revision is liab le to be 

d ismissed . 

  

13. In the result, the c rimina l revision c ase is d ismissed . Misc ellaneous 

petitions, if any, pend ing in this c ase sha ll stand  c losed . 

 

______________________________ 

M.SATYANARAYANA MURTHY,J 

DATE:09-08-2017 

c c m 
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