
HON’BLE SRI JUSTICE G.SHYAM PRASAD 

MACMA No.1209 OF 2013  

JUDGMENT: 

 

Aggrieved  by the order in dec ree da ted  19.10.2012 passed  in 

O.P.No. 498 of 2011 by the Cha irman, Motor Ac c idents Cla ims 

Tribuna l-c um-IV Add itiona l Distric t Judge(FTC), Ananthapur,, the 

appellant- ICICI Lombard  Genera l Insuranc e Company Limited , 

p referred  this appea l. 

 

2. The respondents 1 and  2 herein a re the c la im petitioners filed  

O.P.No.498 of 2011 under Sec tions 140 and  166-A of Motor Vehic les 

Ac t, 1988 c la iming c ompensa tion of Rs.5 lakhs on ac c ount of dea th 

of 6 years old  daughter in a  motor vehic le ac c ident oc c urred  on 

08.06.2011. 

 

3. The b rief averments of the petition filed  before the Tribuna l 

a re tha t on 08.06.2011 a t 5 p .m. while the dec eased  was wa iting  on 

the left side of the road  to c ross the road  and  in the meanwhile one 

maruthi Car bearing  No.KA-19-P-7290 c ame a t high speed  in a  rash 

and  neg ligent manner and  ran over on the left foot of the 

dec eased , minor g irl. He susta ined  grievous injuries and  was 

admitted  in Govt.Genera l Hosp ita l,Ananthapur.  After first a id , she 

was referred  to YSR Hosp ita l, Ananthapur and  from there to NIMS 

Hosp ita l, Hyderabad .  She was trea ted  as inpa tient for 20 days in 

NIMS Hosp ita l, and  an opera tion was c onduc ted  and  therea fter she 

was d isc harged .  They inc urred  med ic a l expend iture of Rs.3 lakhs 

and  transport and  a ttendant c harges Rs.50,000/ - for the trea tment.  

The g irl d ied  on 04.08.2011 due to the injuries suffered  by her in the 
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ac c ident.  The polic e reg istered  a  c ase in Crime No.29 of 2011 

aga inst the d river of the offend ing vehic le.  The first respondent 

rema ined  ex pa rte.  The sec ond  respondent filed  c ounter a lleg ing 

tha t due to the neg ligenc e of the dec eased , the ac c ident has 

oc c urred  and  therefore, the sec ond  respondent is not liab le to pay 

any c ompensa tion.  It is further a lleged  tha t the offend ing vehic le 

was not insured  with the sec ond  respondent by the da te of 

ac c ident. As suc h, the sec ond  respondent is not liab le to pay 

c ompensa tion.  It is further a lleged  tha t the d river of the vehic le was 

not having va lid  d riving  lic enc e to d rive the c a r a t the time of the 

ac c ident and  tha t the c a r was not having  va lid  permit and  fitness 

c ertific a te to p ly and  tha t the c la im of the c la imants is exc essive 

and  therefore, sought for d ismissa l of the petition with c osts. 

 

4. The Tribuna l on examina tion of the witnesses PWs.1 to 3 on 

beha lf the petitioners and  marking doc uments Exs.A-1 to A-8, X-1 

and  X-2 and  on beha lf of the respondents RW-1 and  marked  

doc ument Ex.B-1, a llowed  the orig ina l petition award ing  

c ompensa tion of Rs.3,75,000/ - with interest a t 7.5% per annum. 

 

5. Heard  the lea rned  c ounsel for the appellant and  the lea rned  

c ounsel for the respondents.   

 

6. The c la imants a re the parents of the dec eased  g irl who was 

aged  about 6 years by the da te of ac c ident.  The g irl d ied  in a  

motor vehic le ac c ident.  The ac c ident oc c urred  on 08.06.2011 and  

the g irl d ied  due to the injuries on 04.08.2011.  On the fa teful day, 

the g irl was wa iting  on the left side of the road  to c ross the road  



 3 

and  in the meanwhile one Maruthi c a r c ame and  ran over her left 

foot and  she rec eived  grievous injuries in the ac c ident.  Therea fter, 

she had  taken trea tment in the Govt. Hosp ita l, Ananthapur and  

from there she was shifted  to YSR Hosp ita l, Ananthapur, la ter she 

had  taken trea tment in NIMS Hosp ita l, Hyderabad .  PWs.2 and  3 a re 

the Doc tors who trea ted  her in NIMS Hosp ita l, Hyderabad .  The 

Tribuna l on c onsidera tion of the evidenc e of PWs.1 to 3 and  the 

doc uments Exs:X-1 and  X-2 c ase sheets a rrived  a t a  c onc lusion tha t 

the dec eased  d ied  due to the injuries suffered  by her in the 

ac c ident.  The c la imants hve made a  c la im of Rs.3 lakhs towards 

med ic a l expend iture and  Rs.50,000/ - towards transporta tion and  

a ttendant c harges and  other expenses.  The Tribuna l on 

c onsidera tion of the evidenc e awarded  Rs.3,75,000/ - as aga inst the 

c la im of Rs.5 lakhs.   

 

7. Aggrieved  by the award  passed  by the Tribuna l, the insurer 

filed  the appea l c ontend ing tha t the dec eased  d ied  two months 

a fter the ac c ident and  there is no p roof tha t she d ied  due to the 

injuries rec eived  in the ac c ident.  It is c ontended  tha t the c la imants 

have not p roduc ed  any evidenc e to p rove tha t the dec eased  d ied  

due to the injuries suffered  by her in the ac c ident.   

 

8. As a  matter of fac t, the Tribuna l on c onsidera tion of the 

evidenc e of PWs.2 and  3 the med ic a l offic ers and  the doc uments 

Exs:A-2 wound  c ertific a te, X-1 c ase sheet perta ining  to YSR Hosp ita l, 

and  Ex.A-5 outpa tient c a rds , Ex.A-8 NIMS Hosp ita l b ills and  Ex.X-2 

c ase sheet perta ining  to NIMS Hosp ita l, Hyderabad ,  Ex.A-4 dea th 

c ertific a te of the dec eased  has c onc luded  tha t the dec eased  d ied  
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bec ause of the injuries suffered  by her in the ac c ident.  It is 

pertinent to refer to pa ra  12 of the judgment of the Tribuna l whic h is 

relevant a t this junc ture for better apprec ia tion of fac ts of the c ase 

and  find ing  of Tribuna l. 

:pa ra  12.  As per Ex.A-4 dea th c ertific a te of the dec eased  

Kumari P.Keethana , shed  d ied  on 4.8.2011.  The c orrec tness of 

Ex.A-4 has not been d isputed  by the sec ond  respondent 

while PW-1 was in the witness box.  The trea tment taken by 

the dec eased  before her dea th as deposed  by PW-2 and  

PW-3 in YSR Hosp ita l, Ananthapur and  NIMS, Hyderabad  has 

not been d isputed  by the sec ond  respondent exc ep t 

c ontend ing tha t the b ills from the sa id  hosp ita ls exc essively 

mentioned  in order to c la im c ompensa tion.  In view of the 

above c irc umstanc es and  in view of not d isputing  the dea th 

c ertific a te under Ex.A-4 the sec ond  respondent c annot 

c ontend  tha t the dec eased  has not d ied  due to injuries 

suffered  by her in the ac c ident.  Henc e, I hold  tha t the 

dec eased  d ied  due to ac c ident injuries only 4.8.2011 as per 

Ex.A-4 dea th c ertific a te.”  

 

9. There is amp le evidenc e on rec ord  whic h c lea rly p rove tha t 

the dec eased  d ied  due to the injuries suffered  by her in the 

ac c ident.  Admitted ly, the ac c ident oc c urred  on 08.06.2011 and  

the dea th oc c urred  within two months, from the da te of the 

ac c ident.  There is evidenc e on rec ord  to show tha t she had  been 

taking  trea tment from time to time in d ifferent hosp ita ls during  these 

two months time.  She had  undergone a  surgery for the injuries.  
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PW-2 is the Doc tor working  in YSR Hosp ita l, Anantapur who testified  

about the admission of the dec eased  in his hosp ita l on 08.06.2011.  

It is revea led  from his testimony tha t the dec eased  was admitted  in 

the hosp ita l with c rush injury on the left leg , and  c ompound  injury  

bone loss c ontamina tion, and  tha t she was opera ted  on 9.06.2011 

for debridement and  the externa l fixa tion was done, and  

debridement K. wire fixa tion was done and  she was d isc harged  

from the  hosp ita l  on 10.06.2011, and  she was referred  to High 

Centre for Plastic  Surgery.  He further testifies tha t Ex.A-6 is the 

p resc rip tions and  b ills issued  by the hosp ita l and  Ex.A-2 is the wound  

c ertific a te issued  by him and  Ex.X-1 is the c ase sheets rela ting  to the 

hosp ita l.  

 

10. PW-3 is Add itiona l Professor working in the department of 

Plastic  Surgery, NIMS, Hyderabad .  His testimony revea ls tha t on 

121.06.2011 the dec eased  was admitted  with c rush injury of left foot 

and  frac ture of both bones, and  left leg , and  she had  undergone 

opera tions three times.  It is further revea led  tha t on 12.06.2011 

debridement was done, and  she was asked  to undergo sec ond  

opera tion as both b lood  vessels were c ut.  On 17.06.2011 flap  c over 

and  skin gra fting  was done to c over the wound of the foot.  On 

24.06.2011 partia l debridement of nec rosed  was done, and  the 

wound  was left open for skin gra fting . La ter, she was d isc harged  

from hosp ita l on 26.06.2011. She was advised  d ressing, med ic a tion 

and  follow up  for p lastic  surgery d ressing. 

 

11. The Tribuna l on c onsidera tion of the testimony of PWs.2 and  3 

has rightly c ome to the c onc lusion tha t the dec eased  d ied  due to 
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the injuries suffered  by her in the ac c ident.  The c onc lusions 

reac hed  by the Tribuna l a re based  on med ic a l evidenc e, tha t due 

to the injuries suffered  by her, the dea th oc c urred  within two months 

from the da te of the ac c ident.  There is p roximity of c ause of dea th.  

There is no other materia l b rought by the insuranc e c ompany to 

p rove tha t the dea th is na tura l and  not a rising  out of the injuries 

suffered  by her in the ac c ident.  As per Sec tion 106 of the Ind ian 

Evidenc e Ac t, the burden shifts on the insurer, to p rove tha t the 

dea th d id  not oc c ur due to the injuries suffered  by the dec eased  in 

the ac c ident and  it was a  c ase of na tura l dea th, when the 

c la imants d isc harged  their burden.   

 

12. Sec tion 106 of the Ind ian Evidenc e Ac t reads as under: 

106. Burden of proving fac t espec ia lly within knowledge.—

When any fac t is espec ia lly within the knowledge of any 

person, the burden of proving that fac t is upon him. 

Illustrations 

(a) When a person does an ac t with some intention other 

than that whic h the c harac ter and c irc umstanc es of the ac t 

suggest, the burden of proving that intention is upon him. 

(b) A is c harged with travelling on a ra ilway without a tic ket. 

The burden of proving that he had a tic ket is on him. 

 

13. In view of Sec tion 106 of the Evidenc e Ac t, the entire ac t, the 

burden lies on the insurer when he has c ontended  tha t the dea th 

was na tura l.  But, the burden is not d isc harged  by any evidenc e. 

 

14. Therefore, the c onc lusion d rawn by the Tribuna l basing on the 

med ic a l evidenc e tha t the dea th oc c urred  due to the injuries 

suffered  by her in the ac c ident, a re c orrec t.  Therefore, there a re no 
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va lid  grounds to interfere with the find ings of the Tribuna l in this 

regard .   

 

15. The further c ontention is in respec t of the quantum of 

c ompensa tion awarded  by the Tribuna l. It is c ontended  tha t the 

Tribuna l has awarded  the c ompensa tion without any reasonab le 

c a lc ula tion. The multip lier method  was not fo llowed  by the Tribuna l 

in assessing  the d isab ility in award ing the c ompensa tion. It is further 

c ontended  tha t the Tribuna l has taken notiona l inc ome of the 

dec eased  as Rs.15,000/ - per annum.  

 

16. Learned  c ounsel for the appellants, by p lac ing relianc e on 

para  39 of the dec ision of the Apex Court in Kishan Gopal v. Lala1, 

submitted  tha t the Tribuna l awarded  inadequa te c ompensa tion 

without following the multip lier method  and  the ra tio in the above 

c ita tion. Para  39 of the judgment reads as under: 

“ 39. In view of the a foresa id  reasons, it would  be just and  

reasonab le for us to take his notiona l inc ome a t Rs.30,000/ - 

and  further taking  the young age of the pa rents, namely 

the mother who was about 36 years old , a t the time of 

ac c ident, by app lying  the lega l p rinc ip les la id  down in the 

c ase of Sarla  Verma v. Delhi Transport Corpora tion {(2009) 

6 SCC 121}, the multip lier of 15 c an be app lied  to the 

multip lic and . Thus, 30,000 x 15 = 4,50,000 and  50,000/ - 

under c onventiona l heads towards loss of love and  

a ffec tion, funera l expenses, last rites as held  in Kera la  SRTC 

v. Susamma Thomas {(1994) 2 SCC 176, whic h is referred  to 

in La ta  Wadhwa c ase {(2001) 8 SCC 197} and  the sa id  

amount under the c onventiona l heads is awarded  even in 

rela tion to the dea th of c hild ren between 10 to 15 years 

old . In this c ase a lso we award  Rs.50,000/ - under 

c onventiona l heads. In our view, for the a foresa id  reasons 

                                                 
1
 (2014) 1 SCC 244 
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the sa id  amount would  be fa ir, just and  reasonab le 

c ompensa tion to be awarded  in favour of the appellants.”  

 

17. Sinc e this is an appea l filed  by the insurer, as there is no c ross 

ob jec tions or any appea l by the c la imants, c ompensa tion c annot 

be enhanc ed . The find ings of the Tribuna l with regard  to award ing 

of quantum of c ompensa tion c annot be interfered  with in this 

appea l for reduc tion or for enhanc ement. 

 

18. Therefore, there a re no va lid  grounds, to interfere with the 

find ings of the Tribuna l for reduc ing the c ompensa tion awarded  by 

Tribuna l.  

 

19. In the result, the appea l is d ismissed .  The order and  dec ree 

da ted  19.10.2012 passed  in O.P.No. 498 of 2011 by the Cha irman, 

Motor Ac c idents Cla ims Tribuna l-c um-IV Add itiona l Distric t 

Judge(FTC), Ananthapur is c onfirmed . 

 

 As a  sequel, misc ellaneous petitions, if any, pend ing in the 

appea l sha ll stand  c losed .   

 

______________________ 

G.SHYAM PRASAD, J 

Date:31.03.2017 

c c m 
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