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JUDGMENT:  

 

 

 I m pugning the judgm ent  of the I I  Addit ional Subordinate Judge, 

Vijayawada in O.S.No.66 of 1980 dated 27.06.1985, the appellant  who 

is the plaint iff in the lower court , files this appeal on the grounds that  

the adopt ion of the respondent / defendant  is against  the provisions of 

the Hindu Adopt ion and Maintenance Act  but  the Court  below did not  

appreciate the said fact  and dism issed the case;  the set t lem ent  deed 

was executed by Late Ram achandraiah in favour of the respondent ,   

at  the instance of the natural parents of the respondent  and under the 

influence brought  upon Late Ram achandraiah;  the said set t lem ent  

deed was never acted upon and nor was it  intended to be acted upon;  

the tenants took possession of the prem ises from  Late 

Ram achandraiah but  not  from  the respondent , which is a conclusive 

proof that  the set t lem ent  deed was never acted upon;  the respondent  

claim ed the property under the set t lem ent  deed and sim ultaneously 

took plea of adverse possession of the said property, which is 

cont radictory to each other;   late Ram achandraiah perform ed the 

thread cerem ony of the appellant , which was agreed even by the 

respondent ;  further the respondent  and his m other t r ied for a 

com prom ise in view of the ent it lem ent  of the appellant  to the suit  

schedule property but  the talks were not  fruit ful;  all these facts were 

subm it ted before the Court  below but  the Court  below brushed aside 

the sam e. 
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2. This case faces a difficult  situat ion, as the record is not  available 

and the sam e was dest royed by the Court  below and was int im ated to 

this Court  by way of a let ter dated 26.04.1999. The said let ter was 

addressed in response to the let ter issued by this Court , calling for the 

records. I t  was int im ated that  the records were dest royed on 

13.02.1991. Hence, this Court  had to request  the counsel on either 

side to assist  in reconst ruct ing the record but  the counsel could offer 

no m ore assistance, than furnishing the copies of Exs.B5 and B6.  

They inform ed that  the deposit ions and the other record is not  

available even with their  counter-parts and that  their  efforts to secure 

the copies of the deposit ions and the other record, failed. Though the 

appeal was filed in the year of the disposal of the suit  i.e. 1985, it  was 

being returned with som e object ions and it  cam e to be dism issed at   

SR stage once. The appeal got  to be num bered only in the year 1994. 

I t  is obviously for the reason of there being no int im at ion to the lower 

Court , the records were dest royed, though the appeal has been 

pending. 

 

3. There is no guidance that  is offered by law also, as to the 

procedure that  should be adopted in such a situat ion. There are 

several cases pertaining to non availabilit y of records in cr im inal cases 

and in those cases, ult im ately, the accused was acquit ted. As the law 

that  the benefit  of any situat ion has to accrue to the accused is well 

set t led, it  m ight  have been not  difficult  for the Judges, who were 

dealing with cr im inal case who were confronted with sim ilar situat ion. 

But  in civil cases, when both part ies have equal interest  in the 

lit igat ion and the law of equity operates equally in favour of both 
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part ies, the case cannot  be sim ply decided in favour of any one side 

based on the hard situat ion that  ar ises due to the above stated 

circum stances. The case cannot  be kept  pending, as there are no 

prospects of the situat ion get t ing bet ter. I t  is only after seeing no 

prospects of any assistance com ing from  the counsel for the 

reconst ruct ion of the record, that  this case was taken up for decision. 

The Court  can only depend on the judgm ent  of the Court  below and 

consider the undisputed facts, which are m ent ioned in the judgm ent  

and consider the grounds of appeal and decide the case. Fortunately,  

I  have the two docum ents which form  the basis of the case,  

the not ificat ion of the adopt ion of the defendant  and the gift  deed 

under which the suit  property was gifted to the defendant . 

 

4. The grounds of appeal are only with regard to the validity of the 

adopt ion of the defendant  by Late Ram achandraiah, who was the 

or iginal owner of the suit  schedule property and with regard to the 

set t lem ent  deed, which was executed in favour of the defendant  by the 

said Late Ram achandraiah. Making it  easy for this Court , for tunately, 

the factum  of adopt ion and execut ion of the set t lem ent  deed are not  

denied by the appellant . The content ion is only that  the adopt ion is not  

valid in the eye of law, as it  took place when the defendant  was aged 

m ore than 15 years, which is cont rary to the provisions of the Hindu 

Adopt ions and Maintenance Act . With regard to the set t lem ent  deed, 

the content ion is that  the sam e was obtained from  Late 

Ram achandraiah under duress and that  the sam e was not  intended to 

be acted upon. 
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5. From  the judgm ent  of the Court  below, the pleadings of either 

side can be understood. The correctness of recording the pleadings in 

the judgm ent  is not  quest ioned by both sides. Hence, they can be 

relied upon. Though there was inconsistency in the pleadings of the 

plaint iff about  the relat ionship, the sam e was resolved by the Court  

below and the fam ily t ree was drawn in answer to issue No.1, which 

was fram ed by the Court  below, according to which, the plaint iff and 

the deceased descend from  a com m on ancestor, their  fathers being 

different . The content ion of the plaint iff is that  the defendant  finds 

place in the fam ily t ree only because of his adopt ion to Late 

Ram achandraiah and if he is branched out  from  the fam ily t ree,  

he would not  be a person, who would be ent it led to inherit  the suit  

schedule property. The claim  of the plaint iff or for that  m at ter the 

ent ire case hinges upon these two aspects i.e. the adopt ion of the 

defendant  by Late Ram achandraiah and the set t lem ent  deed in favour 

of the defendant . The Court  below fram ed five issues. The first  issue is 

with regard to the correctness of the genealogy set  up by the plaint iff,  

which was answered and rem ains to be undisputed by the plaint iff,  

which can be understood from  the grounds of appeal wherein it  was 

not  pleaded as a ground. The fourth issue relates to the acquisit ion of 

t it le by the respondent  to the said property by adverse possession.  

As r ight ly pointed out  by the appellant 's counsel, the plea of adverse 

possession cannot  be taken by the defendant  as he derives r ight  to the 

said property by way of set t lem ent  deed. A plea of adverse possession 

ar ises where a person alleges long established, host ile, open and 

uninterrupted possession, to the knowledge of the t rue owner.  

The possession m ust  be with intent , express or im plied to hold the 
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property in denial of the legal r ights of the t rue owner. One who holds 

possession under t it le or assum ed t it le, derived from  another, cannot  

assert  r ights adverse to the t it le of the t rue owner. Thus, a plea of 

adverse possession is, in essence, a plea of ouster of t it le of the owner 

and the vest ing thereof in another. The defendant  claim s his r ight  

through his adopt ive father. His case is not  that  the plaint iff is the t rue 

owner of the property. Hence the quest ion of adverse possession does 

not  ar ise and there is no need to take up any further discussion on 

adverse possession. One issue is about  the relief. The other two issues 

rem ain to be the points, to be decided in this appeal, which are as 

under:   

1.  Whether the adopt ion of the defendant  by Late 

Ram achandraiah and his wife is valid and binding on 

the plaint iff.  

 

2.  Whether the registered gift  deed dated 17.04.1961 in 

favour of the defendant  is not  valid and binding on the 

plaint iff.  

 

POI NT No .1 :  

 

6. The defendant  does not  dispute that  his adopt ion by Late 

Ram achandraiah is after he crossed the age of 15 year under Sect ion 

10( iv)  of the Hindu Adopt ion and Maintenance Act , but  the sam e 

provision carves out  an except ion of custom  and usage to the cont rary 

and if the part ies are successful in proving that  there is a custom  of 

adopt ing persons above the age of 15 years, the adopt ion would be 

valid. The judgm ent  shows that  several witnesses were exam ined on 

behalf of the defendant  to prove that  there was a custom  of adopt ing 

persons beyond the age of 15 years. The appellant 's counsel, except  
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harping upon the sam e point  which was st ressed in the Court  below, 

that  adopt ion is not  valid as it  is beyond the age of 15 years of the 

defendant , does not  extend any argum ent  to overcom e the evidence 

adduced on behalf of the defendant  to get  him self within the purview 

of the except ion in the above provision. Even Late Ram achandraiah is 

an adopted son to his adopt ive father and as can be seen from  the 

judgm ent , he was also adopted after crossing 15 years of age.  

Long list  of nam es were given by the witnesses, who spoke on the 

issue of adopt ion, who, according to them , were adopted after 15 

years of their  age. D.W.4, who is the m other of the defendant , stated 

that  Late Ram achandraiah was adopted when he was 17 or 18 years 

old. The brother of the defendant  was also given in adopt ion when he 

was 20 years, according to the evidence of D.Ws.1 and 4. 

 

7. The plaint iff,  as r ight ly observed by the Court  below, did not  t ry 

to discredit  the evidence of D.W.4, who deposed about  several 

instances of sim ilar adopt ions. She spoke about  one Sesham m a 

adopt ing one Ram achandra Murthy when he was 20 years;  one 

Gollapudi Seetharam ayya adopt ing one Pat tabhi Ram ayya when he 

was m ore than 20 years old;  one Gollapudi Balaram ayya adopt ing a 

grown up boy;  one Ratam m a adopt ing one Murali when he was 17 

years old. She spoke about  several other such persons and som e of 

them  were stated to be dayadis. The plaint iff did not ,  not  only 

discredited the evidence of the above witness but  also did not  adduce 

any evidence cont rary to the facts spoken to by the above witnesses. 

Hence, when the factum  of adopt ion is not  disputed by the plaint iff and 

when the validity of such adopt ion is proved by the overwhelm ing 
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evidence of the witness on behalf of the defendant , the conclusion 

arr ived at  by the Court  below cannot  be disturbed. Moreover, Ex.B5, 

which is a Gazet te not ificat ion, shows that  it  was not ified that  the 

defendant  changed his nam e as Dontaraju Lalitha Venkata 

Subrahm anyam , being the adopted son of Dontaraju 

Ram achandrayya. Hence, all the evidence, which cam e before the 

Court  below, was in favour of the validity of the adopt ion of the 

defendant  by Late Ram achandraiah. 

 

POI NT No .2 :  

 

8. Ex.B6 is the copy of the gift  deed, by vir tue of which the suit  

schedule property and another property was gifted to the defendant  by 

Late Ram achandraiah. While, over the suit  schedule property, absolute 

r ights were given to the defendant  in respect  of the said property 

covered by Ex.B6, Late Ram achandraiah reserved life interest  for 

him self and his wife and gifted the other property after the death of 

him self and his wife. The evidence in support  of the fact  that  the gift  

deed was executed by Late Ram achandraiah out  of his free will and 

that  the sam e was acted upon is also overwhelm ing and cogent . The 

Court  below dism issed the plea of fraud, which was, for the first  t im e, 

taken up at  the argum ent  stage, by the plaint iff,  on the ground that  

the said plea was not  taken in the pleadings.  

 

9. The Court  below exam ined the gift  deed m et iculously to rule out  

any elem ent  of fraud that  could have crept  into the execut ion of the 

gift  deed. The gift  deed is dated 17.04.1961. The execut ion of the gift  

deed was adm it ted by P.Ws.1 and 2, being the plaint iff and his m other 

respect ively. They adm it  that  they had knowledge about  the said gift  
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deed. The appellant  puts forth a st range plea that  Late 

Ram achandraiah requested the plaint iff to take legal act ion against  the 

defendant  stat ing that  the defendant  obtained the gift  deed by playing 

fraud and that  he would give evidence if plaint iff takes legal act ion. 

The dates as regards the said instances are not  m ent ioned. The death 

of Ram achandraiah was on 08.12.1978. I f really, it  was executed on 

the pressure put  on Late Ram achandraiah, he had 17 long years, to 

cancel the said gift  deed or init iate any act ion to get  the sam e 

cancelled. But  he did neither of the two thereby watering down the 

content ion of the appellant  that  he was requested by Ram achandraiah 

to take legal act ion against  the defendant  with respect  to the gift  deed. 

The tenants residing in the suit  schedule property were also exam ined 

and they had spoken in a m anner support ing the execut ion of the gift  

deed in favour of the defendant . One clause that  was m ent ioned in the 

gift  deed was also taken into considerat ion by the Court  below in a 

very r ight  perspect ive. I t  was m ent ioned therein that  even if the 

adopt ion was not  valid, the defendant  would st ill get  the r ights under 

the gift  deed. I t  was r ight ly observed that  if Late Ram achandraiah 

intended to give the property to the defendant , only if adopt ion was 

valid, then perhaps the defendant  would not  have got  any r ights as 

adopted son unless the adopt ion is valid, but  when Late 

Ram achandraiah m ade set t lem ent  of the property on the defendant  as 

an individual, m ere describing him  as adopted son would not  deprive 

him  of the benefits of the gift  deed. When the ident ity of the donee 

and ident ity of the property can be m ade out  from  the gift  deed that  

would suffice to enforce the gift  deed. The descript ion of the defendant  

as an adopted son of Late Ram achandraiah would at  the best  turn to 
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be a wrong descript ion, if adopt ion is not  valid, but  his ident it y would 

st ill rem ain unam biguous. Moreover, there is no argum ent  that  the 

donee m ent ioned in the gift  deed is not  the defendant .  

 

10. I t  was also observed by the Court  below that  the contents of the 

gift  deed that  if the adopt ion is not  valid, the defendant  would take the 

property in his individual capacity, are only as a precaut ionary 

m easure to preserve the property in favour of the defendant , though 

his adopt ion is not  upheld. The tax receipts in respect  of the suit  

schedule property were also found to be in the nam e of the defendant . 

The evidence that  Late Ram achandraiah used to collect  the rent  t ill his 

death would only show the bonding and t rust  between Late 

Ram achandraiah and the defendant , but  it  does not  help the appellant  

in proving that  Late Ram achandraiah did not  intend to part  with the 

property in spite of execut ion of the gift  deed. The sam e can be 

supported by observing that  even after the death of Late 

Ram achandraiah, the defendant  cont inued to collect  the rent  without  

any dem ur from  the tenants. D.W.2 though is a hear-say witness, 

spoke about  what  Late Ram achandraiah shared with him  when he was 

alive. He states that  Late Ram achandraiah told him  about  the 

set t lem ent  deed executed in favour of the defendant  and he also 

showed it  to him . He also spoke about  the apport ionm ent  m ade by 

Late Ram achandraiah with regard to the rent , by stat ing that  he told 

him  that  the rent  for the northern port ion should be paid to the 

defendant  and the rent  for the southern port ion should be paid to him  

and after his death, the said rent  would also go to the defendant . 
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11. D.W.5, who is another tenant  for 18 years by then, also stated 

that  after the death of Ram achandraiah, he used to pay the rent  to the 

defendant . He also stated that  Late Ram achandraiah asked him  to pay 

rent  during his lifet im e, as the defendant  was doing job and that  after 

his death, they should send the rent  to the defendant .  

Late Ram achandraiah told him  about  the adopt ion of the defendant ,  

as the reason for direct ing him  to pay the rent  to the defendant  after 

his death. Hence, there is any am ount  of evidence, which would prove 

that  the defendant  was adopted by Late Ram achandraiah and the gift  

deed executed in his favour by Late Ram achandraiah is out  of free will 

and that  the sam e can was acted upon.  

 

12. The content ion of the counsel for the appellant  that  the 

appellant  looked after Late Ram achandraiah is also dism issed by 

considering the evidence with regard to the financial status of the 

appellant . The observat ion of the Court  below is that  the plaint iff has 

been staying in the house of P.W.2, which a shed, abut t ing the 

graveyard in the Governm ent  land, which is an encroachm ent  and that  

the plaint iff’s father worked as a cook and P.W.2 used to assist  his 

father in cooking. Hence, seen from  any angle, the adopt ion of the 

defendant  and the gift  deed executed in his favour seem  to be genuine 

and valid thereby binding the plaint iff.  

   

I n the result , the appeal is dism issed. As a sequel,   

the m iscellaneous applicat ions, if any, shall stand closed. I n the 

circum stances, there shall be no order as to costs. 

__________ 

T. RAJANI , J 
August  24, 2017 

DSK 


