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HON�BLE SRI JUSTICE GUDISEVA SHYAM PRASAD 

CRL.P.No.6225 OF 2011 
 

ORDER: 
 

This criminal petition is filed under Section482 of the Code of 

Criminal Procedure ( for short � Cr.P.C.�) to quash the complaint in 

C.C.No.82 of 2011 on the file of the Judicial Magistrate of First Class, 

Gajapathinagaram, Vizianagaram District. 

 
2. Petitioner Nos.1 and 2 are accused Nos.1 and 2 and respondent 

Nos.2 and 3 are the de facto complainants in the case cited supra. 

 
3. The brief facts of the case are that respondent Nos.2 and 3 filed a 

private complaint before the Judicial First Class Magistrate, 

Gajapathinagaram, Vizianagram District, alleging that they entered into 

an agreement of sale with the petitioners-accused for purchase of an 

agricultural land to an extent of Acs.1.71 cents situated in survey 

Nos.66, 67and 71 of Mukhasa Lingalavalasa Village and paid an advance 

amount of Rs.1,50,000/-. An agreement of sale was executed on 

02.05.2007.  As per the terms of the agreement of sale, the petitioners-

accused had to execute registered sale deed within a period of nine 

months from the date of the agreement of sale.  Though respondent 

Nos.2 and 3 are ready to pay the balance sale consideration to the 

petitioners-accused, the latter did not come forward for execution of the 

registered sale deed and postponed the same on some pretext or the 

other.  Respondent Nos.2 and 3 came to know that the land sought to be 

sold was mortgaged to a bank for obtaining a loan for purchase of a 

tractor by the petitioners-accused. Therefore, respondent Nos.2 and 3 

filed the private complaint against the petitioners-accused under Section 

420 read with Section 34 I.P.C. The learned Magistrate forwarded the 

complaint to the Police for investigation, the Police investigated the 
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matter and filed charge sheet and the same has been numbered as 

C.C.No.82 of 2011 on the file of the Judicial First Class Magistrate, 

Gajapathinagram, Vizianagaram District.                  

 
4.    The petitioners-accused, aggrieved by the registering of the aforesaid 

C.C. against them, preferred this criminal petition for quashing the 

complaint in the said C.C. filed under Section 420 I.P.C. read with 

Section 34 I.P.C. 

 
5. Heard the arguments of the learned counsel for the petitioners-

accused and the Additional Public Prosecutor. 

6. Learned counsel for the petitioners contended that respondents 2 

and 3 have entered into an agreement of sale on 02.05.2007 for purchase 

of wet and dry land to an extent of Ac.01.71 cents in Survey Nos.66, 67 

and 71 in the limits of M.Lingalavalasa Village by paying an amount of 

Rs.1,50,000/- towards earnest money and as per the said agreement, the 

petitioners have to register the sale deed within nine months from the 

date of agreement.   

7. It is further contended that as the dispute between the parties is 

purely civil in nature, the initiation of criminal proceedings against the 

petitioners are bad and that the remedy available to respondents 2 and 3 

is only to file appropriate suit for specific performance of contract.  

Learned counsel for the petitioners also referred to a clause mentioned in 

the Agreement of sale as under: 

ఈ İిగుĺా ఈ ļెడూయ్లు ఆĽిత్ ĳౖె ఎటిట్ లాĺాİేȈలు బాయ్ంకు ఋనమూలు, తనకాలు, పర్ķĺేటు 
ȏǾలు Ħాǵ, కోరుట్  లాĺాİేȈలు కాǶ, ఏǽయు లెవǵయూ మునుమ్ందు ఏĶైĲా ఉనన్టుల్  

కనుĦొనబĬిన ķెడల మాకు/Ĳాకు గల ఇతర Ľిథ్ర, చĸాసుథ్ లĳౖె మా బాధయ్త మా/Ĳాȁకాక్ 
సవ్ంత ఖరుచ్లĮో మా/Ĳా పూǩ Ħా ఈ క్రయ ఆĽిత్ǵ Ǿకు ǵĸాటంకముĦా అమలు 
పరచ్గలĺారము. ఎందుకు Ķమేు/Ĳేను మాతర్Ķ ే హకుక్İారుĲౖెయుĲాన్మǵ , ఇతరులెవవ్ĸిక ి

ఏǽ హకుక్లు లేవǵ, ఇİి ǵĸివ్ĺాద ǵశఛ్ǩగల Ľిథ్ĸాĽిత్  అǵ ǽముమ్లను, Ķేము/Ĳేను 
నǽమ్ంǩ, మా/Ĳా సమమ్ǳǵ Ľిథ్రబుİిధ్Įో ఈ కర్య ఖĸారు అĦిĶంెటుర్  ĺరా్ ķంǩ ķాయడĶౖెనİి. 
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8. Therefore, it is submitted that the criminal proceedings against the 

petitioners are nothing but abuse of process of law which is liable to be 

quashed.  

9. Learned counsel for the respondents 2 and 3 contended that 

though the petitioners/accused have agreed to execute the sale deed in 

favour of the de facto complainants, mortgaged the same to the bank for 

obtaining loan for purchase of a tractor and failed to perform their part of 

contract. It is also further contended that the petitioners made 

respondents 2 and 3 to believe that there are no encumbrances on the 

property sought to be sold by them either in the bank or in any private 

institution or even with any private person and sold the property.  As the 

complainant has believed them, purchased the property and they have 

cheated them, therefore, they filed private complaint.   

10. Even if the contention of the learned counsel for respondents 2 and 

3 is taken into consideration, it is not brought to the notice of this Court 

on what date the mortgage was created, and whether it was prior or after 

the agreement of sale.  The criteria to decide whether the ingredients of 

Section 420 of I.P.C are present in this case or not depends upon the 

facts and circumstances of the case. Section 420 of I.P.C. reads as 

under: 

�Cheating and dishonestly inducing delivery of property.� Whoever cheats and 

thereby dishonestly induces the person deceived to deliver any property to any 

person, or to make, alter or destroy the whole or any part of a valuable security, or 

anything which is signed or sealed, and which is capable of being converted into a 

valuable security, shall be punished with imprisonment of either description for a 

term which may extend to seven years, and shall also be liable to fine.� 

  

11. The ingredients of the above Section 420 of I.P.C. clearly reveal 

that there should be dishonest intention. The dishonest intention should 

be from the very beginning, which is sine qua non to hold the accused 

guilty of commission of the said offence.  The said proposition of law was 



GSP,J 

CRLP_6225_2011 
6 

laid down in Joseph Salvaraj A. v State of Gujarat and others1 .  In the 

instant case, the date on which the mortgage was created is not available 

to decide the dishonest intention of the parties in this case.  Unless the 

dishonest intention from the date of inception is proved, the accused 

cannot be held liable for commission of the said offence.  In the instant 

case, it is obvious that respondents 2 and 3 have not proceeded further 

for execution of the agreement of sale.  It is obvious that respondents 2 

and 3 have got issued a notice to the petitioners for execution of 

registered sale deed on 13.08.2010 and the same is reflected in the 

complaint.  Paras 3 and 4 of the complaint reads as under: 

�3. The complainants submits that on 13.08.2010 they got issued a 

registered lawyers notice to the accused demanding them to register the 

land in the name of the complainants, if it is not possible demanding them 

to return advance sale consideration of Rs.1,50,000/- together with 

interest @ 12% per annum, and the said notices are received by the 

accused and they kept quite, but they neither paid the amount nor register 

the land in favour of the complainants. 

4. The complainants submits that both the accused deceived the 

complainants by suppressing the true facts that they mortgaged the said 

property in Bank for Tractor loan and take an advance amount of 

Rs.1,50,000/- from the complainants only with a view to deceive them.  So 

both the accused are held liable for prosecution under Section 420 of 

I.P.C.� 

12. Copy of the said notice has not been filed before this Court.  Prima 

facie, the unregistered agreement of sale is dated 02.05.2007 and that 

the complainant made demands by registered legal notice on 13.08.2010 

and that the limitation for filing the suit for specific performance is three 

years.  Therefore, it is contended that the suit is beyond limitation. 

Therefore, the complainants could not pursue their remedy in a civil 

Court, and proceeded against the petitioners though they have no 

criminal intention to deceive the complainants. 

                                                 
1
 AIR 2011 SC 2258 
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13. Learned counsel for the petitioners relied on the Judgment of the 

Apex Court in Thermax Ltd and others v K.M.Johny and others2 at 

paras 11 and 14, it was held as follows: 

�The Courts below failed to appreciate an important aspect that the 

complaint came to be filed in the year 2002 when the alleged 

disputes pertain to the period from 1993-1995. As rightly pointed 

out, the Courts below ought to have appreciated that respondent 

No.1 was trying to circumvent the jurisdiction of the Civil Courts 

which estopped him from proceeding on account of the law of 

limitation.  

�We have already pointed out that respondent No.1 had previously filed 

three complaints which were concluded after exhaustive enquiry with the 

respective police authorities. The first complaint was on 06.05.2000 being 

Javak No. 974/2000 with the Crime Branch-II, Pune which registered the 

same in its Criminal Register No. 11/2000. Pursuant thereto, the 

appellants were summoned and exhaustive enquiry was conducted by the 

Crime Branch-II and after recording the statements and perusal of 

documents and after undertaking an extensive interrogation, the Crime 

Branch-II closed the  case. The said closure of the case was informed to 

respondent No.1 by the police authorities by their letter dated 28.07.2000.� 

14. Learned counsel for the petitioners also relied on judgment of this 

Court in Bheemudu Narasimha Knniyappan v State of A.P. Rep by 

Sub-Inspector of Police, Jangareddigudem Police Station, West 

Godavari District and others3 at para 8, it was held as follows: 

�Even as per the allegations made in the charge sheet, it is clear that it is 

just a contractual obligation between the parties.  Even otherwise, if there 

is some delay in completing the work at the time of progress of the work 

and even if some demand was made for some additional amount, these 

are all concerned with the contractual obligations between the parties and 

if the de facto complainant suffered any loss in this regard, the remedy is 

elsewhere by filing a regular suit for damages or approach any other 

forum for redressal of his grievance.  Even, if the allegations made in the 

charge sheet are to be taken on their fact value as they are, this Court is 

well satisfied that this is not a case where the ingredients of Section 420 

of IPC are attracted.  Hence, it would be a futile exercise to further permit 

the prosecution to be proceeded with against the petitioner.� 

                                                 
2
 Laws (SC) 2011-9-9 

3
 2006(2) ALT 108(A.P) 
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15. In view of the law laid down in the decision cited supra, it is 

obvious in this case it was a contractual obligation between the parties 

and the respondent had remedy else when to file a regular suit for 

specific performance of sale.  There is no material brought on record to 

show that due to alleged mortgage of the property his part of contract 

could not be performed.  It is obvious that 2nd respondent has not 

proceeded for execution of agreement of sale by filing a suit for specific 

performance of contract.  The respondent could not establish that the 

accused had dishonest intention from the implication to defraud him.  

The petitioner violated the terms of agreement of sale is of no 

consequence, in view of the fact that the 2nd respondent has to seek a 

civil remedy. Therefore, it can safely be concluded that the private 

complaint filed by respondents 2 and 3 do not attract the ingredients of 

Section 420 read with 34 I.P.C. 

 
16. Accordingly, the criminal petition is allowed quashing the 

proceedings in C.C.No.82 of 2011 on the file of Judicial Magistrate of 

First Class, Gajapathinagaram, Vizianagaram District.  

 
Miscellaneous petitions pending, if any, shall stand closed. 

 
     _________________________________ 
     GUDISEVA SHYAM PRASAD,J 

21.09.2017 
kvrm 


