
HON’ BLE SRI JUSTICE C. PRAVEEN KUMAR 

    

WRIT PETITION No. 14692 OF 2016  

 
ORDER: 

 

1) The present  writ  pet it ion came to be f iled with the following 

prayer:  

“ issuance of writ  of mandamus to permit  the 

pet it ioner to enter into an agreement  and submit  

bank guarantee for phase III and draw the allocated 

quant ity of RLNG gas as per let ter of award dated 

21.03.2016 issued by the 1st respondent  and rest rain 

the 1st respondent  from invoking Bank Guarantee 

No.2007ILG00135 dated 23.09.2015 for Rs.55,50,186/ - 

issued by the 3rd respondent  and Bank Guarantee 

No.1601331BGP00128 dated 15.03.2016 for 

Rs.1,42,87,380/ - issued by the 2nd respondent  and 

direct  the 1st respondent  to return the Bank 

Guarantee No.1601332BGP00161 dated 07.04.2016 for 

Rs.13,55,50,186/ - issued by the 2nd respondent  for 

PSDF Performance Security for phase II since 

pet it ioner has not  drawn any gas due to short  supply 

in Andhra Pradesh and did not  avail any subsidy from 

the 1st respondent .”   

2) The averments in the aff idavit  f iled in support  of the writ  

pet it ion would show that  the pet it ioner established a 445 MW 

Natural Gas based Power Proj ect  at  Devarapalli,  Ravulapalem, 

East  Godavari Dist rict .   He entered into a power purchase 

agreement  with power dist ribut ing companies of Andhra Pradesh 

and Telangana for sale of it s generat ion.  The pet it ioner was 

allocated 2.14 MMSCMD of natural gas by the Minist ry of Power 
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and Natural Gas and entered into an agreement  with Reliance 

Indust ries Limited and GAIL (India) Limited, for purchase and 

t ransportat ion of gas.  The pet it ioner was not  been able to 

generate any power from the year 2012, due to shortage of 

Natural Gas and total stoppage of supply of Natural Gas to the 

pet it ioner power plant , due to lower priority to power sector.  In 

order to regulate the supply of natural gas, the demand for which 

exceeded the supply, Government  of India had set  up an 

empowered group of ministers, to allocate the available natural 

gas among various categories of consumers.  The power 

generat ion came third in the priority.  From April,  2009, Reliance 

Indust ries Limited (hereinafter referred to as “ RIL” ) started supply 

of natural gas from the K.G.Basin in Bay of Bengal.  The 

empowered group of ministers allocated RIL gas among the various 

consumers such as fert il izer plants and power plants.  The 

pet it ioner, which had a long term Power Purchase Agreement  in 

Andhra Pradesh was allocated 70% of their requirement , which 

was subsequent ly increased to 75%.  The pet it ioner entered into a 

Gas Sales and Purchase Agreement  with RIL on 01.04.2009 for a 

total quant ity of 68781 MMBTU on NHV basis and about  75%  is to 

be supplied on f irm basis and the balance of 25% has to be 

supplied on fall back basis subj ect  to availabilit y and non-

ut ilizat ion of gas by other allot tees.  The above allocat ion was 

based on product ion of 60 MMSCMD of Natural gas by RIL.  The 

pet it ioner has been incurring expenditure to a tune of Rs.200 
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lakhs every month towards plant  preservat ion, expenses, salaries 

and wages, watch ward for security and other statutory payments, 

for which the pet it ioner obtained loans from various banks and 

f inancial inst itut ions.  In view of stoppage of generat ion and the 

power ut il it ies not  permit t ing generat ion on alternate fuel which 

is Naphtha, the loans taken by the pet it ioner became a Non-

Performing Asset .   

In order to make product ive use of the idle gas based power 

generat ing capacity, the 1st respondent  formulated a scheme for 

supply of imported Re-gasif ied Liquid Natural Gas (RLNG) to such 

st randed gas based power plants and the scheme for the years 

2015-2016 and 2016-2017 was not if ied vide memo dated 

27.03.2015.  Pursuant  to the said memo, tenders were called for 

and the pet it ioner was found to be one of the eligible bidders in 

the said tender, for allotment  of RLNG.  The tender process is 

having two stages.  First  one is being a technical bid and the 

second one is the f inancial bid.  The pet it ioner part icipated in 

Phase-I bidding but  was successful.   The pet it ioner part icipated in 

online bid for Phase-II and for being technically qualif ied, 

submit ted the bid security in the form of Bank Guarantee, issued 

by the 3rd respondent  on 10.09.2015 for Rs.1,98,37,566/ - which 

was valid upto 09.12.2015.  Later, the pet it ioner part icipated in 

the f inancial bid and the 1st respondent  issued a let ter of Award 

dated 17.09.2015, allot t ing gas for 11,64,311 SCMD which was 

meant  to support  50% PLF for Phase II period (1st October, 2015 to 
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31st March, 2016).  In terms of the said award, the pet it ioner was 

required to submit  performance security in the form of Bank 

Guarantee for Rs.13,55,50,186/ - and sign the PSDP support  

agreement  for release of subsidy payment .  The pet it ioner could 

not  submit  the same as the pet it ioner was already declared as 

NPA by the banks.  The pet it ioner supplied only 1.16 MMSCMD as 

against  the requirement  of 2.14 MMSCMD.  As per the award, the 

pet it ioner submit ted performance Bank Guarantee for 

Rs.55,50,186/ - issued by the 3rd respondent  under PSDF format  for 

drawal of subsidy amount  towards PSDF support  in part ial 

fulf il lment  of the requirement  for Performance Bank Guarantee on 

23.09.2015.  Finally, the pet it ioner got  Performance Bank 

Guarantee for Rs.13,55,50,186/ - from the 2nd respondent .  The 

performance bank guarantee was required to be submit ted prior 

to signing of PSDF support  agreement  for release of subsidy 

payment . The pet it ioner could not  obtain the bank guarantee as 

he neither executed the PSDF support  agreement  for Phase-II nor 

received any gas.   

The 1st respondent  requested the pet it ioner to submit  

addit ional Bank Guarantee of at  least  an amount  of 

Rs.1,42,87,380/ - in order to make the pet it ioner eligible for 

part icipat ing in the RLNG allotment  and also to technically qualify 

for Phase-III bidding.  Hence, the pet it ioner submit ted bank 

guarantee for the said amount  on 15.03.2016.  As per the scheme, 

the technical qualif icat ion for Phase-III bidding has to be 
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submit ted along with necessary declarat ions and formats and Bank 

Guarantee with a value of Rs.68,40,540/ - on or before 10.03.2016.  

Accordingly, Bid Security Bank Guarantee bearing 

No.1601331BGB00078 dated 05.03.2016 for Rs.68,40,540/ - issued 

by the 3rd respondent  along with other documents were submit ted 

by the pet it ioner.  The validity of the said Bank Guarantee was 

upto 09.05.2016.  The 1st respondent  issued a not ice dated 

03.03.2016 stat ing that  the pet it ioner had failed to provide the 

Performance Security and sign the PSDF support  agreement .  As 

suggested, during the discussions on 10.03.2016 with the 1st 

respondent , the pet it ioner submit ted another Performance Bank 

Guarantee bearing No.1601331BGP00128 dated 15.03.2016 for 

Rs.1,42,87,380/ - issued by the 3rd respondent  under PSDF format  

for drawal of subsidy amount .  Meanwhile, the pet it ioner 

addressed a let ter dated 04.03.2016 explaining the reasons that  

supply of gas envisaged under the scheme could not  be complied 

with by the 1st respondent .   

The pet it ioner company could not  operate the power plant  

which was closed for the last  four years, but  in order to be eligible 

for Phase-III,  under pressure from the 1st respondent , the 

pet it ioner submit ted a bank guarantee for Rs.13,55,50,186/ - 

issued by the 2nd respondent  on 07.04.2016.  The pet it ioner had 

already submit ted Bank Guarantee, for Rs.13,55,50,186/ - on 

18.04.2016.   
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It  is said that  the 1st respondent  is pressurizing and 

threatening the pet it ioner to invoke the Bank Guarantee 

submit ted to the 1st respondent  by the pet it ioner under PSDF 

support  mechanism for drawal of subsidy.  The 2nd and 3rd 

respondent  informed the pet it ioner that  the 1st respondent  called 

and informed them that  they would be invoking the Performance 

Bank Guarantees since the pet it ioner has not  executed the PSDF 

support  agreement  for Phase-II.    

The 1st respondent  proposed to invoke the part ial 

performance security bank guarantee given under PSDF support  

mechanism for drawl of subsidy and also disqualify the pet it ioner 

form part icipat ing in any auct ion conducted by the Nodal 

Authority under the scheme, for a period of one year.   

Subsequent  to the not ice dated 03.03.2016, the 1st respondent  

granted personal hearing and issued a let ter dated 18.03.2016 

asking the pet it ioner to execute the PSDF support  agreement  and 

also to furnish the Bank Guarantee for Rs.13,55,50,186/ - before 

the execut ion of PSDF agreement .  Subj ect  to the above, the 

pet it ioner was provisionally allowed to part icipate in the Phase-III 

tender process.  Subsequent ly, the pet it ioner part icipated in 

Phase-III,  and a let ter of award dated 21.03.2016 was issued.  The 

pet it ioner has to submit  Performance Security for 

Rs.8,01,92,627/ - even though there is no subsidy ent it lement  to 

be released under PSDF mechanism.  It  is stated that  when the 1st 

respondent  and its inst rumentalit ies are in a posit ion to supply 
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only 21.2% of the awarded quant ity, insist ing the pet it ioner to 

fulf il it s part  of the obligat ion in an exercise in fut il it y.   Hence, 

the writ  pet it ion.  

3) By an order, dated 26.04.2016, this Court  while admit t ing 

the writ  pet it ion, passed the following interim order:  

“ Since admit tedly the pet it ioner had furnished bank 

guarantee towards PSDF support  agreement  for 

Rs.13,55,50,186/ - as directed by 1st respondent  in it s 

proceedings dated 18.03.2016 and 07.04.2016, it  is not  

open to 1st respondent  to invoke the bank guarantees 

given on 23.09.2016 and 15.03.2016 by the pet it ioner 

through the respondent  Nos.2 and 3.  Therefore, there 

shall be interim direct ion as prayed for.”  

4) The f irst  respondent  f iled counter stat ing that  the 

Government  of India, through the Minist ry of Power, after 

approval from the Cabinet , through Off ice Memorandum dated 

27.03.2015 sanct ioned the scheme for ut il izat ion of gas based 

power generat ion capacity for the year 2015-2016 and 2016-2017.  

The scheme contemplated conversion of imported liquefied 

natural gas (LNG) into Regassif ied LNG also known in the t rade 

circle as RLNG and this RLNG was to be bid through reverse e-

bidding to the eligible gas based plants in the count ry for grant  of 

PSDF support  from the Government  of India from the Power 

System Development  Fund.  The scheme further contemplated 

various concessions by various stake holders in order to facilitate 

generat ion of elect ricity from the eligible gas based plants.  The 
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purpose of the scheme was two fold, namely to ut il ize the 

st randed gas power generat ion capacity in the count ry to generate 

greater elect ricity and secondly to enable the st randed gas based 

plants to run so as to service their debts without  any return on 

equity,  through PSDF support .   The scheme is as under:- 

To implement  and execute the scheme, an Empowered Pool 

Management  Commit tee (EPMC) was contemplated and 

const ituted under the chairmanship of Special Secretary/  

Addit ional Secretary, Minist ry of Power.   

 To effectuate the mandate of the scheme, the EPMC 

approved the tender documents which clearly captured the 

reverse e-bidding process.  The EPMC was authorized and 

fully empowered under the Scheme to resolve operat ional 

issues as may arise from t ime to t ime to ensure smooth 

funct ioning of the Scheme.  In this regard all the decisions 

pertaining to the implementat ion of the Scheme and the 

documents issued thereto have been approved by EPMC.   

The ent ire scheme was conceived after detailed 

deliberat ions and was an evolut ion over previous concepts 

which could not  be fruct if ied due to various reasons.  As 

there were various legal, operat ional and regulatory issues 

which were involved under the Scheme, it  was not  essent ial 

to ensure a level playing f ield amongst  all the bidders 

because it  was operat ionally not  feasible, but  to allow the 
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bidders to bid based on the price int imated to them in 

advance by GAIL.  Further, since all the waivers which were 

init ially contemplated were not  forthcoming, the bidding 

was done on an ‘ as is, where is basis’ .   Therefore, each 

bidder was informed the per unit  landed cost  of the e-bid 

RLNG by GAIL and the bidder was to bid accordingly after 

taking into considerat ion all the possible risks involved.  The 

fact  that  the pet it ioner was a non-performing asset  was 

inconsequent ial for the purpose of it s bid and most  bidders 

under the Scheme were st ressed assets and were on the 

verge of being NPAs or were already NPAs.  The provision 

for levy of penalty and invocat ion of bank guarantee was 

meant  to discourage gaming of the system and to have a fair 

bidding process.  

5) Pursuant  to the scheme, the EPMC has completed three 

rounds of tendering with RLNG.  The f irst  phase was done for a 

period of 01.06.2015 to 30.09.2015 under Tender Document  

No.4/ 2/ 2015-Th-I(SGP) dated April 24, 2015 (1st phase).  The 

second phase was from October 1, 2015 to March 31, 2016 under 

tender document  No.4/ 33/ 2015-Th-I(SGP) dated August  31, 2015.  

The third phase of the scheme was under Tender Document  

No.4/ 2/ 2016-Th-I dated March 1, 2016 for the period 01.04.2016 

to 30.09.2016 which was in progress on the date of f il ing of writ  

pet it ion.  The present  dispute raised by the pet it ioner pertains to 

second phase.   
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6) The main ground urged by the learned counsel for the 

pet it ioner is that  the scheme did not  operate in the way it  was 

st ructured to operate, thereby the pet it ioner was put  to 

irreparable loss.  It  is further urged that  the GAIL supplied only 

25% of the gas promised as such default  if  any commit ted by the 

pet it ioner cannot  be found fault  with.  Since the performance 

security is only a breach of agreement , the authorit ies should 

have extended t ime for fulf il l ing the same.  Though there was no 

point  in entering into an agreement  after the second phase is 

over, the pet it ioner contended that  the same was done under 

threat  of execut ion of bank guarantee.  Since no gas was used, the 

pet it ioner is ent it led for the relief claimed.  Though the third 

phase is also over, learned counsel for the pet it ioner submits that  

the orders passed by the authorit ies will preclude him from 

part icipat ing in future bids and as such seeks an observat ion, 

permit t ing the pet it ioner to part icipate in future schemes.   

7) The same is opposed by the learned Addit ional Solicitor 

General.  Though init ially he pleaded that  the writ  pet it ion is not  

maintainable but  however submits that  as the third phase of the 

scheme has also come to an end, the quest ion of repayment  of the 

bank guarantee or any other relief as sought  for in the writ  

pet it ion would not  survive for adj udicat ion.   

8) The record discloses that  the pet it ioner part icipated in 

second phase tender document  in the month of September, 2015 
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and was declared as a successful bidder.  The let ter of award 

dated 17.09.2015 was issued to the pet it ioner.  Under the let ter 

of award, the pet it ioner has to take certain steps.  One amongst  

which being that  he should sign and execute the PSDF support  

agreement  and RLNG sale agreement  but  the pet it ioner did not  

comply with the same.  However, through let ter dated 21.09.2015 

he sought  extension of t ime t il l 29.09.2015.   Further, vide his 

let ter dated 22.09.2015, the pet it ioner sought  extension t ill  

06.10.2015 for providing the bank guarantee towards PSDF 

performance security.   

9) The record discloses that  pursuant  to the let ter dated 

23.09.2015, the pet it ioner stated that  he submit ted part ial PSDF 

performance security to a tune of Rs.55,50,186/ - and the 

remaining bank guarantee will be provided on or before 

06.10.2015.  The EPMC in its meet ing held on 30.09.2015 agreed 

to give 15 days t ime for execut ing a bank guarantee, as 

requested.  Without  complying the same, the pet it ioner again 

sought  extension of t ime t il l 30.11.2015.  However, the authorit ies 

rej ected to give any further extensions.   

10) It  is to be noted that  as against  the required bank guarantee 

of Rs.13,55,50,186/ - to be furnished in accordance with Let ter of 

Award, the pet it ioner submit ted bank guarantee for 

Rs.55,50,186/ - with it s validity t il l 24.05.2016.  It  is to be not iced 

that  in spite of giving number of opportunit ies the pet it ioner 

failed to fulf il its obligat ion thereby violat ing the tender 
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condit ions provided in the second phase tender document  and 

Let ter of Award.  Thereafter a show-cause not ice came to be 

issued on 03.03.2016 stat ing as to why appropriate act ion should 

not  be init iated. The extension came to be made, seeking 

exempt ion from the consequences of second phase tender 

document  and as such sought  permission for part icipat ing in third 

phase tender document .  The EPMC took a lenient  view having 

regard to the purpose of the scheme and decided to give t ime t il l 

14.03.2016 to submit  fresh security for the balance amount  ie. 

Rs.1.98 crores minus 0.56 crores.  Though the pet it ioner, by way 

of an aff idavit ,  agreed to fulf il the condit ions of the third phase 

tender agreement , failed to do so.  The record shows that  though 

the pet it ioner has been seeking t ime from the authorit ies for 

fulf il l ing the documentat ion and the bank guarantees, failed to 

fulf il the cont ractual obligat ions.   

11) The averments in the aff idavit  are silent  with regard to 

undertakings given by the pet it ioner expressing his willingness and 

also the undertaking given by him for fulf il l ing the obligat ions 

which were never fulf il led.  In view of the factual posit ion 

referred to above,  the request  of the pet it ioner for refund of the 

bank guarantee executed and also a direct ion rest raining the 1st 

respondent  from encashing the bank guarantee, cannot  be 

accepted.   

12) At  this stage, learned counsel for the respondents would 

submit  that  in respect  of the very same scheme, the request  of 
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one Kashipur Sravant i was rej ected and was debarred from 

part icipat ing in the second phase tender document .   

13) Though the learned counsel for the pet it ioner t ried to plead 

that  since it  is only a breach of cont ract , the act ion of authorit ies 

in t rying to forfeit  the money is cont rary to Sect ion 74 of the 

Cont ract  Act .  The j udgment  of the Apex Court  in Kai lash Nat h 

Associat es v. Delhi  Development  Aut hor i t y and anot her1  which 

is made the basis for the said argument  cannot  be accepted.  The 

instance is not  a case of any breach of cont ract .  On the other 

hand the request  of the pet it ioner was being accepted from t ime 

to t ime and number of opportunit ies were given to fulf il the 

cont ractual obligat ions.  Since the pet it ioner failed to fulf il his 

part  of obligat ion in spite of giving number of opportunit ies the 

authorit ies are const rained  to encash the bank guarantee.   

14) Appreciat ion of the ent ire factual gamut  of the case goes to 

show that  the pet it ioner was declared as N.P.A. and the company 

went  into losses as it  could not  comply with the condit ions 

st ipulated within the t ime prescribed.  At  the same t ime, it  is also 

to be noted that  substant ial amount  was parted by way of bank 

guarantees but  not  even a single mm of gas was received by the 

pet it ioner.  It  may be t rue that  the 1st respondent  could not  

comply with the same due to non-fulf ilment  of certain obligat ions 

but  at  the same t ime the pet it ioner has also lost  huge money.    
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15) Having regard to the above, the pet it ioner herein shall make 

a request  before the authorit ies to consider him in future 

schemes, in which event  the same may be dealt  with in 

accordance with law and by taking into considerat ion the facts 

situat ion as well.    

16) With the above direct ion, the writ  pet it ion is disposed of. No 

order as to costs. 

17) Consequent ly, miscellaneous pet it ions, if  any, pending in 

this Writ  Pet it ion shall stand closed.  

 
      _________________________ 
      JUSTICE C. PRAVEEN KUMAR 

 

25.04.2017  
gkv   
 


