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BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 03.10.2017
CORAM
THE HONOURABLE MR.JUSTICE G.R.SWAMINATHAN
C.M.A(MD)No.196 of 2011

and
M.P. (MD) No.l of 2011

1.M.Ramasamy (Died)
2 .Shanmughapriya
3.Shenbagavalli

4 .Veeralakshmi

(Appellants 3 & 4 brought on record

as LRs of deceased 1°° Appellant

vide order dated 19.01.2017

made in CMP (MD)No.12189/2016

in CMA(MD)No.196 of 2011) ... Appellants/Plaintiffs/
Respondents

Vs.

1.Rama Maruthi Real Estate through
its Managing Partner,
Maruthi Balakrishnan,
D.No.73/1, Pullakottai Road,
Virudhunagar Town.

2.Rama Maruthi Real Estate through
its Managing Partner,
Maruthi Balakrishnan,
Plot No.1l4, Maruthi Bhavanam,
Lions City, Thirunagar,
Madurai. ... Respondents/Defendants/
Respondents

Prayer : Civil Miscellaneous appeal is filed Under Order 43 Rule 1
(u) Civil Procedure Code to set aside the Judgment and Decree
dated 27.08.2010 passed in A.S.No.18/2010 on the file of the
Subordinate Judge, Virudhunagar in reversing the Judgment and
Decree dated 25.11.2009 and made in 0.S.No.192 of 2007 on the file
of the District Munsif Court, Virudhunagar.
https://hcservices.ecourts.gov.in/hcservices/
For Appellants : Mr.N.Damodaran
For Respondents : Mr.A.Thiruvadi Kumar



JUDGMENT

This Civil Miscellaneous Appeal was filed by the plaintiffs in
the suit. During the pendency of the Civil Miscellaneous Appeal,
the first appellant died and the legal representatives have come
on record. 0.5.N0.192/2007 was filed seeking the relief of
specific performance. The suit was decreed by Judgment and Decree
dated 25.11.2009 by the learned District Munsif Court,
Virudhunagar. The defendants had remained ex-parte. However,
the suit was decreed on merits. Aggrieved Dby the same, the
defendants filed A.S.No0.18/2010 before Sub Court, Virudhunagar.

2.Before the First Appellate Court, the defendants submitted
that on account of communication gap between their counsel for the
defendants and themselves, they remained ex-parte. This led to
the passing of the said Judgment and Decree. In order to give
one more opportunity to the defendants, the First Appellate Court
chose to set aside the Judgment and Decree of the Trial Court and
remitted the matter to its file. An order of remand cannot be
made mechanically. It cannot be made for granting one more
opportunity to the defaulting party to fill up the lacuna.

3.The First Appellate Court ought to have disposed of the
matter based on the materials on record. If it so deemed it fit,
it could have even permitted the defendants to let in additional
evidence under Order 41 Rule 27 of the Civil Procedure Code. In
any event, the order of remand could not have been made to the
reasons assigned by the First Appellate Court.

4.Therefore, this Civil Miscellaneous Appeal stands allowed.
The Judgment and Decree dated 27.08.2010 passed in
A.S.No0.18/2010 on the file of the Subordinate Judge, Virudhunagar
is set aside. The First Appellate Court is directed to dispose of
A.S.No0.18/2010 within three months from the date of receipt of a
copy of this order. ©No <costs. Consequently, connected
miscellaneous petition is closed.
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Assistant Registrar (CSII)
/True Copy/

Sub-Assistant Registrar
To
1.The Subordinate Judge, Virudhunagar.
2.The District Munsif, Virudhunagar
+One cc to Mr.A.Thiruvadikumar, Advocate, SR.No.81563
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