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BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

 RESERVED ON : 03.03.2017

PRONOUNCED ON : 04.04.2017

CORAM:

THE HONOURABLE MR.JUSTICE S.NAGAMUTHU

and

THE HONOURABLE MR.JUSTICE M.V.MURALIDARAN

Writ Petition (MD)No.18119 of 2016

and

W.M.P.(MD) Nos.13066 & 13067 of 2016

National South Indian

River Interlinking Agriculturist

Association, rep by its

State President Mr.P.Ayyakannu .. Petitioner 

- Vs -

1. The Government of Tamil Nadu,

    by its Secretary,

    Co-operation, Food & Consumer

      Protection Department,

    Secretariat, Chennai.

2. The Registrar,

    Co-operative Societies,

    Chennai.  .. Respondents

Prayer:-   Writ  petition  filed  under  Article  226  of  the

Constitution of India seeking a Writ of Certiorarified Mandamus

calling  for  the  proceedings  of  the  G.O.Ms.No.59,  Co-operation,

Food and Consumer Protection dated 28.06.2016 and quash the same

as illegal and directing the respondents to grant debt relief for

all the agriculturists for the loan borrowed from the Co-operative

societies in Tamil Nadu irrespective of their extent of land owned

by them.      

For Petitioner     : Mr.S.Muthukrishnan

For Respondents : Mr.R.Muthukumarasamy

  Advocate General

    Asst. by Mr.L.P.Shanmugasundaram, 

  Special Government Pleader (Co-Op)

- - - - -

O R D E R

(Judgment of the Court was delivered by S.Nagamuthu, J.)

The weather became erratic.  The monsoon failed. The rainfall

was very poor.  The dams and water bodies dried up. Mettur dam

completely failed due to the water dispute with the Government of
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Karnataka.   The  crops  withered  away.   The  cattle  in  the

agricultural farms died.  This was between 2011 to 2014. In 2015,

it was floods across the State of Tamil Nadu which drowned the

crops. The farming community suffered irreparable loss. They were

pushed  into  utter  poverty.  They  could  not  repay  the  crop  loan

raised from the cooperative societies / banks and other financial

institutions.   But  the  societies  /  banks  and  other  financial

institutions did not stop taking legal action to recover the said

loan outstanding.  Unable to bear the loss and the pressure and

harassment from the financial institutions, many farmers took the

extreme step of committing suicide.  Therefore, in an attempt to

voice  these  grievances  of  the  farmers,  various  agriculturists

associations  including  the  petitioner  made  demands  to  the

Government, both at the Center and at the State, to extend their

helping hands by granting relief to the farmers so as to liberate

them  from  penury  and  to prevent  further  suicides.   There  were

strikes and agitations by the farmers as their grievances were not

heard. 

2.  When  things  stood  thus,  in  the  year  2016,  the  general

election for the Tamil Nadu Legislative Assembly was announced.

The election was held during the month of May, 2016. Some of the

major  political  parties  who  contested  in  the  election  gave

assurances to the farmers that the crop loans raised by them would

be waived by the new Government to be formed. After the election,

the newly elected Government took charge on 23.05.2016.  On the

very  same  day,  to  fulfill  the  promise  made  in  the  election

manifesto  of  the  party  which  regained  power,  the  Government,

issued  G.O.Ms.No.50,  Cooperation,  Food  and  Consumer  Protection

(CC1) Department dated 23.05.2016 granting waiver of outstanding

crop loan for medium term (agriculture) loan and long term (farm

sector)  loan  issued  to  “Small”  and  “Marginal  Farmers”  by  the

Cooperative Societies / Banks as on 31.03.2016.  

3.  For  the  effective  implementation  of  the  said  Government

Order, the Government issued guidelines by way of G.O.Ms.No.59,

Cooperation, Food and Consumer Protection (CC1) Department dated

28.06.2016.  Thereafter, the Registrar of Cooperative Societies

issued  a  Circular  in  Circular  No.Na.Ka.No.47/2006-07/T.1  dated

07.07.2006 issuing further guidelines to the cooperative societies

/ banks for the effective implementation of these two Government

orders.

4. In these Government orders, as we have already pointed out,

the  waiver  of  the  outstanding  crop  loan  -  medium  term

(agriculture)  loan  and  long  term  (farm  sector)  loan  as  on

31.03.2016 was given only in favour of small and marginal farmers

and  not  for  the  other  farmers.   As  per  the  above  Government

Orders, a marginal farmer is the one whose “land holding” is up to

2.5 acres and a small farmer is the one whose “land holding” is

from 2.5 acres to 5 acres as recorded in the land holding register
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and loan register of the society / bank at the time of sanction of

loan.  Thus, the farmers who have got land holdings of more than 5

acres are not extended the benefit of this crop loan waiver.  

5. In this writ petition, the petitioner challenges the above

Government  orders  on  the  ground  of  discrimination  and

arbitrariness  as, according to him, it materially  discriminates

the  farmers  whose  “land  holding”  exceeds  five  acres.   The

petitioner claims that the said benefit of the Government orders

should  have  been  extended  to  all  farmers  irrespective  of  the

extent  of  their  agricultural  land  holdings  as  on  the  date  of

sanction of loan.

6. At the outset, let us have a look into the above stated two

Government orders which read as follows:

“Cooperation, Food and Consumer

 Protection (CC1) Department

G.O.(Ms)No.50 Dated 23.05.2016

Order:

Honourable Chief Minister has made a promise

in  the  Election  Manifesto  for  the  General

Elections to the Tamil Nadu Legislative Assembly

– 2016 to the effect that the Crop Loan, Medium

Term Loan and Long Term Loan payable by the small

and marginal farmers to Cooperative Banks will be

waived.

2. In pursuance to the above, the Government

examined  the  matter  and  accordingly  order  that

the  outstanding  Crop  Loan,  Medium  Term

(Agriculture)  Loan  and  Long  Term  (Farm  Sector)

Loan issued to the small and marginal farmers by

the Cooperative Banks as on 31.03.2016 be waived.

3. Necessary funds for this purpose will be

provided  to  the  Cooperative  Banks  by  the

Government.  Detailed guidelines in this regard

will be issued separately.

4. This order issues with the concurrence of

the  Finance  department  vide  its  U.O.No.1490/ACS

(F)/P/16, dated 23.05.2016.

(By order of the Governor)

Shiv Das Meena              

Principal Secretary to Governments”

***********************************
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“Cooperation, Food and Consumer

 Protection (CC1) Department

G.O.(Ms)No.59 Dated 28.06.2016

Read :                      

1. G.O.(Ms)  No.50,  Cooperation,  Food and

Consumer Protection  Department,  dated

23.05.2016.

2. From  the  Registrar  of  Cooperative

Societies letter Rc.No.36363/2016  ACS1

dated 9.6.2016

----------

Order:

In  the  Government  order  first  read  above,

orders have been issued for waiver of outstanding

Crop  Loan,  Medium  Term  (Agriculture)  Loan  and

Loan and Long Term (Farm Sector) Loan issued to

the small and marginal farmers by the Cooperative

Societies as on 31.3.2016.  It was also ordered

that the detailed guidelines in this regard will

be issued separately.

2.  In  the  reference  second  read  above,  the

Registrar  of  Co-operative  Societies  has propose

for  guidelines  for  waiver  of Crop  Loan, Medium

Term  (Agriculture)  Loan  and  Long  Term  (Farm

Sector)  Loan  payable  by the small  and marginal

farmers to the Cooperative Societies for approval

of the Government.

3. The Government, after careful examination,

accepts  the  proposal  of  the  Registrar  of  Co-

operative Societies and accordingly, orders that

the  guidelines  as  detailed  in  the  annexure  to

this  order  be  followed  scrupulously  for

implementation of the scheme.

4. The Registrar of Co-operative Societies is

requested to send a consolidated proposal to the

Government for issuing necessary specific orders

on  quantification  and  reimbursement  of  waived

amount at the earliest.

5. This order issues with the concurrence of

the  Finance  Department  vide  its  U.O.No.2062/ACS

(F)/P/16, dated 28.06.2016.

(By order of the Governor)

Pradeep Yadav                

Principal Secretary to Governments”
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7. The learned counsel for the petitioner Mr.S.Muthukrishnan

would submit that the impugned Government orders discriminate the

agriculturists  by  making  an  unreasonable  classification  as

marginal farmers, small farmers and other farmers.  The learned

counsel would submit that the object of extending the benefit of

the loan waiver, though not indicated in the Orders, obviously is

to protect the welfare of the farming community who have suffered

huge loss due to drought like situation between 2011 to 2014 and

floods  during  the  year  2015  and  the  other  natural  calamities.

Since all the farmers have suffered equal loss and they stand in

the  same  footing,  they  should  have  been  treated  alike  and not

differently. He would further submit that there is no rationale

behind the classification of the farmers into three groups.  There

is no intelligible differentia taken note of by the Government.

This classification, according to the learned counsel has no nexus

to the object which is sought to be achieved by the said policy of

the Government.  

8. But in the counter filed by the first respondent, it is

stated that small and marginal farmers form a class by themselves

and  that  the  said  classification  would  not  amount  to  any

discrimination.   It  is  submitted  by  Mr.R.Muthukumarasamy,  the

learned Advocate General that these small and marginal farmers,

though operating only on 44% of the land under cultivation in the

nation,  are  the  main  producers  of  food  crops  and  giving  food

security to the nation with limited access to technology, inputs,

credit, capital and markets.  The small and marginal farmers have

higher productivity compared with large sized holdings and they

are contributing high to the pool of food grains production.  In

order to ensure livelihood security of marginal and small farmers,

it  is  necessary  to  focus  on  their  financial  and  technological

needs and infrastructure including diversified avenues for gainful

employment in the non-farm sector for better livelihood. Increased

indebtedness is a major cause for the spurt in farmers suicides

during the recent rimes across a number of States.  Keeping these

facts in mind, the Government announced the waiver scheme, the

learned Advocate General contended.

 9. The number of small and marginal farmers benefited under

the impugned Government Orders is 16,94,145 by waiving Rs.5,780

crores, wherein, if the Government allows waiver of the balance of

the crop loan of Rs.1980.33 of the other farmers, then the number

of  more  beneficiaries  would  be  just  3,01,926.   Maximum

beneficiaries with a minimum fund is the underlying policy of the

Government.  So, with the larger public interest, the Government

has  framed  this  policy  after  considering  the  vital  parameters

viz., budgetary allocation, revenue mobilization, the position of

the  farmers,  vis-a-vis  their  land  holdings  and  other

considerations.   Thus  according  to  the  respondents,  the

classification of farmers into three groups for the purpose of

loan waiver was made on relevant parameters and thus, there is no
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arbitrariness.  It is further stated in the counter that the small

and marginal farmers are affected very much by the onslaught of

lower yield, crop loss, drought, flood and crop failure.  Because

of their meager income and resources, they are really in need of

assistance from the Government by way of waiver of loan for their

very survival and rehabilitation.  But that is not the case of big

farmers, who can survive and thrive with the resources available

with them. Further the intention of the Government itself is to

safeguard the small and marginal farmers it is contended.  It is

further  stated  in  the  counter  that  the  financial  resources

available with the Government did not afford to permit loan waiver

to all farmers and hence the Government has given the benefit of

the scheme only to small and marginal farmers.

10. It is further stated in the counter that the National Bank

for  Agriculture  and  Rural  Development  (NABARD),  which  is  a

national  level  organisation,  circulated  a  communication  on

Agricultural Debt Waiver and Debt Relief Scheme, 2008 in its news

letter  Volume19,  May  2008  No.12,  wherein  the  classification  of

farmers was defined as “marginal farmers” and “small farmers”.  It

is further stated that the 'Debt Waiver and Debt Relief Scheme,

2008'  has been  followed  by the  Government  of  Tamil  Nadu  while

issuing the present Government Orders.  Thus, according to the

Government, the classification made aforesaid is on sound reasons.

It is also contended by the learned Advocate General that granting

waiver of loan falls within the domain of the policy decision of

the Government, into which, the Court, in its writ jurisdiction,

cannot interfere with.

11. We have considered the above submissions.

12. Article 14 of the Constitution of India primarily is a

guarantee against arbitrariness in the State action.  The Doctrine

of classification has been evolved only as a subsidiary rule for

testing whether a particular State action is arbitrary or not.

Thus,  though  Article  14  permits  classification,  it  completely

prohibits  class  legislation.   The  classification,  to  be

reasonable, must be based on some real and substantial bearing and

reasonable  relation  to the object  sought  to be achieved.   The

classification  must  be  founded  on  the  intelligible  differentia

which distinguishes persons or things that are grouped together

from others left out of the group.  Such differentia must have a

rational relation to the object sought to be achieved. In other

words,  there  must  be  a  clear  nexus  between  the  basis  of

classification and the object sought to be achieved.   Thus, it is

too well settled that the power of judicial review can be extended

to  test  as  to  whether  the  classification  is  founded  on

intelligible  differentia  and  whether  it  has  got  nexus  to  the

object sought to be achieved. https://hcservices.ecourts.gov.in/hcservices/
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13.  In  order  to  know  the  settled  position  of  law  in  this

respect,  we  need  not  travel  too  long  retrospectively;  it  is

suffice  if  we  commence  our  journey  from  the  judgment  of  the

Hon'ble  Supreme  Court  in Union  of  India  and others  Vs. Dinesh

Engineering Corporation and others reported in (2001) 8 SCC 491,

wherein, the Hon'ble Supreme Court while examining the scope of

judicial  review  with  regard  to the policy  matters  has  held  as

follows:

“There is no doubt that this Court has held

in more than one case that where the decision of

the authority is in regard to a policy matter,

this Court will not ordinarily  interfere since

these policy matters are taken based on expert

knowledge of the persons concerned and courts are

normally not equipped to question the correctness

of a policy decision. But then this does not mean

that the courts have to abdicate their right to

scrutinies  whether  the  policy  in  question  is

formulated keeping in mind all the relevant facts

and the said policy can be held to be beyond the

pale  of  discrimination  or  unreasonableness,

bearing in mind the material on record.”

14. In Om Kumar Vs. Union of India reported in (2001) 2 SCC

386, the Hon'ble Supreme Court has held 

“Ordinary  power  of  judicial  review  can  be

exercised  only  when  illegality,  procedural

irregularity  and irrationality is found  in the

decision making process of the authority.”

15.  This  view  was  reiterated  by  the  Hon'ble  Supreme  Court

subsequently  in  Cellular  Operators  Association  and  others  Vs.

Union of India and others reported in (2003) 3 SCC 186 and in

another case in Clariant International Limited Vs. Securities &

Exchange Board of India reported in (2004) 8 SCC 524, wherein, the

Hon'ble Supreme Court has held that the legislative policy must

conform to the provisions of the Constitutional mandate and to

that extent a policy decision can be subjected to judicial review.

16. The learned Advocate General would place reliance on the

judgment of the Hon'ble Supreme Court in BALCO Employees Union Vs.

Union of India reported in (2002) 2 SCC 333, wherein, the Hon'ble

Supreme Court has held as follows:

“Wisdom and advisability of economic policies

are  ordinarily  not  amenable  to  judicial  review

unless it can be demonstrated that the policy is

contrary  to  any  statutory  provision  or  the

Constitution. In other words, it is not for the

Courts to consider relative merits of different
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economic policies and consider whether a wiser or

better  one  can  be  evolved.  For  testing  the

correctness of a policy, the appropriate forum is

the Parliament and not the Courts.”

17.  Referring  to  the  above,  the  learned  Advocate  General

submitted that in the instant case since the issue of waiver of

crop  loan  involves  the  economic  policy  of  the  Government,  it

cannot  be  decided  before  this  Court.   Regarding  this  legal

proposition,  the  learned  counsel  for  the  petitioner  has  no

quarrel.  But in the instant case, it is not the merits of the

policy  that  is  questioned  but  the  procedure  followed  which

resulted  in  the  policy  that  is  tested.   In  BALCO  case  (cited

supra) the Hon'ble Supreme Court has further held as follows:

“Thus, apart from the fact that the policy of

disinvestment cannot be questioned as such, the

facts herein show that fair, just and equitable

procedure has been followed in carrying out this

disinvestment.  The  allegations  of  lack  of

transparency or that the decision was taken in a

hurry or there has been an arbitrary exercise of

power are without any basis. It is a matter of

regret  that  on  behalf  of  State  of  Chattisgarh

such allegations against the Union of India have

been  made  without  any  basis.  We  strongly

deprecate  such  unfounded  averments  which  have

been made by an officer of the said State.”

As held by the Hon'ble Supreme Court in the above judgment,  the

fact that fair, just and equitable procedure has not been followed

in formulating the policy is a matter falling within the purview

of judicial review under the writ jurisdiction.  

  

18. From these judgments, it is crystal clear that the power of

judicial review can be exercised by this Court to examine as to

whether the policy of the Government conforms to the provisions of

the Constitutional mandate and whether the said policy in question

was formulated keeping in mind all the relevant facts so as to

achieve the object of the policy. The said policy classifying a

group of individuals and extending some benefit only to them and

keeping  the  others  out  of  the  benefit   can  be  examined  and

declared unconstitutional if the classification has not been made

on any intelligible differentia and if it is demonstrated that

there is no nexus between the classification and the object sought

to be achieved. The Court can also go into the question as to

whether fair, just and equitable procedure was followed by the

State  in  formulating  the  policy  making  classification  of

individuals  to  extend  the  benefit  to  a  group  and  denying  the

benefit to those who are outside the group. 

19. In the instant case, we have the benefit of going through

the  entire  file  relating  to  the  issuance  of  the  above  stated
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Government  Orders.  As  we  have  already  extracted,  G.O.Ms.No.50,

states  that  the  Hon'ble  Chief  Minister  made  a  promise  in  the

election  manifesto  of  her  political  party  for  the  general

elections to the Tamil Nadu Legislative Assembly – 2016  that the

medium term crop loan and long term crop loan payable by the small

and  marginal  farmers  to  cooperative  societies  /  banks  will  be

waived.   It  is  further  stated  that  in  pursuance  of  the  above

promise,  the  Government  examined  the  matter  and  accordingly

ordered that the outstanding crop loan, medium term (agriculture)

loan and long term (farm sector)  loan issued to the small and

marginal  farmers  by  the  cooperative  societies  /  banks  as  on

31.03.2016 will be waived.

20.  The  file  also  contains  the  election  manifesto  of  the

political party to which the Hon'ble Chief Minister belonged to.

The  said  election  manifesto  states  that  the  agricultural  loan,

both long term (farm sector) loan and medium term (agriculture)

loan, secured by small and marginal farmers will be waived.  Only

in pursuance of the said promise made by the political party in

the election manifesto, the Government order in G.O.Ms.No.50 came

to  be  issued.   There  is  no  indication  in  the  file  that  the

Government took into account any other material factors relevant

to  the  policy.  There  is  also  no  indication  as  to  why  such

classification of the farmers as marginal farmers, small farmers

and other farmers was necessitated. 

21. Strangely, only in the counter filed by the respondents, it

is  stated  that  the  small  and  marginal  farmers  were  very  much

affected by the crop loss, drought, flood and crop failure and

therefore they were extended the benefit.  It is further contended

by  the  respondents  that  because  of  their  meager  income  and

resources, the small and marginal farmers were really in need of

assistance from the Government by way of waiver of loan for their

very survival and rehabilitation.  The counter further states that

in the case of big farmers, they can survive and thrive with the

resources available with them. But, as we have already pointed

out, in the files relating to the impugned Government orders there

is no indication that these factors were really considered by the

Government  before  evolving  the  above  policy  to  classify  the

farmers as marginal farmers, small farmers and other farmers.  The

file relating to G.O.Ms.No.50 also does not contain any material

to show that the small and marginal farmers alone were affected

very much by the onslaught of crop loss, drought, flood and crop

failure as it is stated in the counter. 

 

22. The file contains a table showing the agricultural loan

payable by small and marginal farmers (outstanding and overdue) as

on 31.03.2016. The said table is extracted below:https://hcservices.ecourts.gov.in/hcservices/
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(Rs. In crores)

Loan  type No. of
farmers

Principal
Amount

Interest Penal
Interest

Other
charges

Total
Amount

Crop  Loan
(Short  Term
Agricultural
Operation)

15,08,311 4,617.69 350.39 42.33 6.14 5016.55

Medium  Term
(Agri)

1,82,130 590.35 115.92 24.25 1.80 732.32

Long  Term
(Farm
Sector)

3,704 16.15 14.74 1.11 0.05 32.05

Total 16,94,145 5,224.19 481.05 67.69 7.99 5,780.92

23. In more than one place, in the files it is reiterated that

in  pursuance  of  the  announcement  made  in  the  All  India  Anna

Dravida  Munnetra  Kazhagam  election  manifesto,  the  department

proposed to waive the crop loan, medium term loan and long term

loan payable by the small and marginal farmers to the cooperative

banks as on 31.03.2016 to the tune of Rs.5,780 crores.  Thus,

though it is now submitted to this Court, both by way of counter

as well as by way of oral submissions, that the Government took

into account the loss sustained by the small and marginal farmers

and also the fact that the small and marginal farmers alone were

in need of assistance from the Government by way of waiver of loan

for  their  very  survival  and  rehabilitation  and  that  the  other

farmers can survive and thrive with the resources available with

them, there is nothing stated in the file so as to reflect that

the  Government  had  in  mind  these  factors.   Therefore,  it  is

crystal  clear  that  the  Government  evolved  the  policy  to  give

waiver of crop loan to small and marginal farmers because that was

in  the  election  manifesto  of  the  particular  political  party.

Thus, it is also crystal clear that the Government had not taken

into account any relevant fact to make the above classification of

farmers and to limit the benefit of the waiver only to marginal

and small farmers.

24.  Turning  to  the  contention  of  the  respondents  that  by

waiving a sum of Rs.5,780/- crores of crop loan the Government has

benefited small and marginal farmers numbering 16,94,145 and that

giving waiver of crop loan to the tune of Rs.1,980.33/- to the

other farmers would benefit only a just 3,01,926 farmers.  In our

considered view, this cannot be a relevant parameter at all to

make  classification  among  the  farmers.   The  contention  that

maximum beneficiaries with a minimum fund is the underlying policy

of the Government cannot be countenanced.  When the policy of the

Government is to rescue the farmers  from their woes which were

the result of natural calamities and when all the farmers have

suffered equal loss, it is not intelligible to differentiate the

farmers based on the number of beneficiaries.  

https://hcservices.ecourts.gov.in/hcservices/
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25. Now, let us turn to the rationale behind the guidelines

issued under G.O.Ms.No.59.  The loan waiver scheme according to

the  said  guidelines  will  be  applicable  to  the  cooperative

societies / banks as enumerated in the said G.O.  Regarding this,

there  is  no  issue  before  us.   The  crucial  method  adopted  to

identify the farmers either as small farmers or marginal farmers

or other farmers, is dealt with in paragraph 3 of the guidelines

appended to G.O.Ms.No.59 which reads as follows:

“3.  The  classification  of  farmers  as  small

and  marginal  farmers  for  the  purpose  of  the

scheme would be the same as recorded in the land

holding register and loan register at the time

of  sanction  of  loan.   It  is  reiterated  that

'small farmers' means a farmer with landholding

of from 2.5 acres up to 5 acres and 'marginal

farmer' means a farmer with landholding of up to

2.5 acres.”

26. The learned counsel for the petitioner pointed out that the

term “land holding” has not been either defined in G.O.Ms.No.59 or

in  the  guidelines  issued  by  the  Registrar  of  Co-operative

Societies.   The  guidelines  issued  under  the  G.O.  and  by  the

Registrar  of  Cooperative  Societies  only  state  that  the

classification of farmers as small and marginal farmers for the

purpose of this scheme would be the same as recorded in the land

holding  register  and  loan  register  at  the  time  of sanction  of

agriculture  loan.   The  learned  counsel  would  highlight  the

expression  “at  the  time  of  sanction  of  agricultural  loan”  and

contend  that  the  land  holding  register  or  the  loan  register

prepared at the time of sanction of agricultural loans would not

reflect the actual land holdings of the farmers.  We find force in

the said contentions.  

27. It is not in dispute before us that when a farmer applies

for agriculture loan, he is not required to disclose his entire

land holdings for the purpose of granting loan.  It is enough if

he discloses the extent of land for which he applies for loan for

cultivation.  Thus, in the land holding register and loan register

as against the said farmer the extent of the lands mentioned by

him in the loan application alone would be entered and not his

entire land holdings.  Similarly, a farmer may make applications

for agricultural loan to more than one cooperative society / bank,

if he has got lands in more than one village falling under the

jurisdiction of different societies / banks.  In the application

for loan made to 'A' society / bank he would mention the extent of

lands falling with the jurisdiction of the said society / bank and

in the application made to 'B' society / bank he would mention the

extent of lands falling within the jurisdiction of 'B' Society /

bank.   Thus,  there  is  no  requirement  that  the  farmer  should

disclose his entire land holdings falling within the jurisdiction

of  one  cooperative  society/  bank  or  different  cooperative
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societies  /  banks.   Thus,  it  is  quite  obvious  that  the  land

holding register maintained in a society / bank shall not reflect

the actual land holding of a particular farmer.  For example, if

his actual total land holdings is 20 acres and if he has shown

only  less  than  5  acres  of  lands  at  the  time  of  applying  for

agricultural  loan,  he  will  be  still  treated  only  as  a  small

farmer. If an agriculturist who owns a little more than five acres

applies  for  the  same  amount  of  loan,  but  mentions  the  entire

extent of his land holdings, he shall be treated as other farmer

and thus, he will not be eligible for the benefit of loan waiver.

Similarly, for example, if a farmer who has got lands within the

jurisdiction of four cooperative societies / banks and applies for

loan from all the four societies / banks mentioning less than 5

acres before each cooperative society / bank, he will be treated

only as a small farmer by each society, though he actually owns

and cultivates more than 20 acres.  Thus, the method adopted to

identify the farmers either as marginal farmers or small farmers

or other farmers is demonstrably irrational.  When we asked the

learned  Advocate  General  whether  this  anomaly  persists,  the

learned Advocate General, on instructions, submitted that there is

no mechanism to verify the actual land holding of a farmer for the

purpose of classification.  In our considered view, if the policy

of the Government is to really safeguard the interest of the small

and marginal farmers who have suffered loss in the agricultural

production, the identification of the small farmers and marginal

farmers should be based on the actual land holdings of the farmers

and not merely on the land holdings entered in the land holding

register and the loan register which are based on the unilateral

disclosure made by the farmer concerned.  Because of this anomaly,

as rightly pointed out by the learned counsel for the petitioner,

innumerable  undeserving  farmers  would  have  got  the  benefit

whereas, the deserving farmers would not have.

28.  The  learned  Advocate  General  submitted  that  the

classification of farmers as marginal and small farmers has been

made  by  National  Bank  for  Agriculture  and  Rural  Development

(NABARD) which is  a national level organistaion and the NABARD

has  circulated  a  communication  on  Agricultural  Debt  Waiver  and

Debt  Relief  Scheme,  2008,  wherein  the  Union  Government  gave

similar loan waiver to the marginal and small farmers. Falling in

similar  lines,  the  present  scheme  was  announced,  he  contended.

Therefore according to the learned Advocate General, there is no

irrationality. In this regard, we would like to state that the

Union  Government  floated  the  Agricultural  Debt  Waiver  and  Debt

Relief Scheme, 2008 with a view to provide relief to farmers by

de-clogging a line of credit and thereby catalyzing flow of credit

to  agriculture  and  enhance  the  agricultural  production  and

productivity.  Under the scheme complete waiver of eligible amount

was to be provided to marginal / small farmers while a one time

relief of 25% of the eligible amount was to be provided to other

farmers  subject  to  payment  of  the  balance  of  75%  of  eligible
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amount by the farmer.  Thus, the object of the scheme itself was

to catalyze the flow of credit to agriculture and to enhance the

agricultural production and productivity. For that purpose, the

Union Government had wide ranging discussion and a thorough study

and then the Union Government announced the waiver scheme and not

at  the  whims  and  fancies  of  the  Central  Government.   The

implementation of the said scheme was later on examined by the

Public Accounts Committee of the 15th Lok Sabha.  It submitted a

report on 06.02.2014.  The conclusion arrived at by the Committee

is as follows:

“12.  Conclusion:  The  foregoing  paragraph

revealed  that  the  agricultural  debt  waive  and

debt relief scheme did not achieve the intended

goals due to various reasons which include inter

alia, errors of inclusion and exclusion at the

beneficiary  level,  poor  and  inadequate

documentation,  reimbursement  of  loan  to  micro

finance institutions in violation of guidelines,

tampering / overwriting / alteration of records

funds lying ideal, with lending institutions, non

extension  of benefits  to entitled  farmers,  non

issuing of debt waiver / relief certificate and

most importantly ineffective monitory scheme.”

As found in the report of the committee, when the above scheme was

implemented, there were wrongful omission of entitled farmers and

wrongful inclusion of dis-entitled farmers for the loan waiver.

Obviously, these relevant facts were not considered by the State

Government before formulating the guidelines now under challenge.

In  the instant  case,  as we have  already  discussed,  there  were

innumerable cases of wrongful inclusion of ineligible farmers for

the  waiver  of  loans  and  also  wrongful  omission  of  innumerable

eligible  farmers  for  the  waiver  of  loan  on  account  of  the

illogical, ineffective, impractical and irrational method adopted

to identify the farmers based solely on land holding register /

land  register  maintained  in  the  cooperative  society  /  bank

concerned without having any reference to the revenue records to

assess the actual land holdings of the individual.  Further, when

the object sought to be archived by the Union Government's Scheme

2008  and  the  object  sought  to  be  achieved  by  the  impugned

Government  orders  are  fundamentally  different,  it  cannot  be

contended that the parameters taken into account by the Central

Government for making such classification could be made applicable

mutatis  mutandis  to  the  classification  made  by  the  State

Government.  At the risk of repetition , we wish to reiterate that

the classification of the farmers made by the Union government was

based on relevant parameters whereas the classification made by

the  State  Government  is  based  only  on  the  election  manifesto.

Thus,  the  reference  to  the  classification  made  by  the  union

Government to the classification made by the State Government is

inappropriate.  Therefore this contention of the learned Advocate

General is liable to be rejected.
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29.  The  learned  Advocate  General  submitted  that  a  Division

Bench of this Court in R.Karuppan Vs. Government of India reported

in  2008  5  MLJ  785  while  a  similar  prayer  was  made  for  the

extension of waiver of loan to all farmers under the Agricultural

Debt Waiver and Debt Relief Scheme, 2008 announced by the Central

Government, the Division Bench negatived the said request.  The

Division  Bench  held  that  the  policies  are  framed  by  the

appropriate Government in larger public interest and as a welfare

measure and possibly to tide over any emergent situation.  The

Division Bench further went on to say that in such cases, it is

difficult for a Court to interfere primarily in view of the fact

that formulation of such policies pertains to the exclusive domain

of the executive wing of the State.  The Division Bench further

stated that no one has a right to get waiver of the loan he takes.

Placing  reliance  on  the  said  judgment,  the  learned  Advocate

General  submitted  that  in  the  instant  case,  since  facts  are

similar, the writ petition should be dismissed.

30. We are not at all persuaded by the said argument for more

than one reason.  First of all, the above writ petition was filed

by one Mr.R.Karuppan based on the newspaper reports.  There were

no materials before the Court to justify the prayer for extension

of loan waiver for all farmers irrespective of the extent of the

land holdings.  A deep perusal of the above judgment would make it

very clear that there were no materials placed before the Division

Bench to demonstrate that the classification was intelligible.  It

was  in  these  circumstances  the  Division  Bench  refused  to

interfere.  While  considering  the  classification  in  the  said

Central Government scheme, we have already held in the previous

paragraphs  that  the  Union  Government  had  considered  all  the

relevant  parameters  before  classifying  the  farmers  so  as  to

achieve the object.  But in the instant case, there was no such

consideration of relevant facts before making the classification

in order to take forward the object. Therefore, in our considered

view,  the  said  judgment  cannot  be  taken  as  a  precedent  more

particularly in the light of the judgments of the Hon'ble Supreme

Court  cited  herein  above  in  respect  of  the  power  of  judicial

review relating to the policy decisions of the Government.  As we

have already held, in the instant case, on facts, we have found

that  the  classification  was  not  made  on  any  intelligible

differentia and there is no rationality in the method adopted for

identifying  the  farmers.  Therefore,  the  said  judgment  of  the

Division Bench of this Court would not in any manner come to the

help of the Government. We are very conscious that we should not

allow ourselves to enter into the domain of the policy of the

government.  But in the instant case, we are sure that we are not

entering into the domain of the policy of the government but we

only  say  that  the  classification  is  discriminatory  and

unconstitutional and if once it is so declared as a corollary the

benefit  shall  stand  extended  to  all  the  farmers  as  the

classification will disappear.
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31. The learned Advocate General further submitted that if the

said  scheme  is  to  be  extended  to  the  other  farmers  also,  the

Government  has  to  incur  additional  expenditure  to  the  tune  of

Rs.1980.33 crores.  It is the contention of the learned Advocate

General that the financial position of the Government is not so

conducive to bear the said burden.  During the course of hearing

of this writ petition, in fact, we invited the learned Advocate

General to get instructions from the Government as to whether the

Government will be willing to extend the benefit of  loan waiver

to all categories of farmers taking into consideration the fact

that  the  additional  liability  would  be  only  Rs.1980.33  crores.

The learned Advocate General later on informed us that he wrote to

the Government and received a reply dated 02.03.2017, stating that

it is not possible to extend the loan waiver to other farmers at

this juncture.  Of course, it is a fiscal policy of the Government

into which this Court cannot interfere with, but at the same time,

as  this  Court  has found  that  the  classification  of farmers  is

irrational,  illogical  and  unreasonable,  this  Court  has  to

necessarily interfere to do justice to the farmers. 

32. We are aware that the financial situation of the Government

is grim.  The Chief Secretary to the Government in her letter to

the learned Advocate General has also reiterated the same.  The

State Government has already singlehandedly shouldered the burden

to the tune of Rs.5,780 crores and it will be an additional burden

to  bear  Rs.1,980.33  crores.   In  this  difficult  situation,  the

Central Government cannot be a silent spectator.  It should come

forward  to  extend  help  to  the  State  Government  to  share  the

burden.  We are hopeful that the Government of India will share

the burden with the State Government and extend maximum financial

help to the State Government to tide over the situation.  The

Central Government is aware of the severe drought in the State of

Tamil Nadu during 2016-2017.  The entire State has been declared

as  drought hit.  The farmers have started taking extreme steps to

commit suicide. To save the farming community is not entirely upon

the  shoulders  of  the  State  Government,  but  on  the  Central

Government also.  So it is for the State Government to approach

the  Central  Government  seeking  allocation  of  funds  for  this

purpose.   We  are  hopeful  that  the  Government  of  India  will

consider this unprecedented situation prevailing in the State and

extend its helping hands to the State Government to reduce the

financial burden of the State Government.

33.  In  view  of  the  foregoing  discussions  and  conclusions

arrived at by us, we are of the view that the denial of benefit of

waiver  of  crop  loans  to  the  farmers  who  had  cultivated  lands

exceeding 5 acres is a clear discrimination violating Article 14

of the Constitution of India.  In such view of the matter, we hold

that the petitioner is entitled for the relief as prayed for.
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34. In the result, the writ petition is allowed with a direction

to  the  respondents  to  extend  the  crop  loan  waiver  scheme  in

G.O.Ms.No.50,  Cooperation,  Food  and  Consumer  Protection  (CC1)

Department  dated  23.05.2016  and  G.O.Ms.No.59,  Cooperation,  Food

and Consumer Protection (CC1) Department dated 28.06.2016 to all

the farmers including the farmers whose land holding is more than

5  acres  and  we  further  direct  the  first  respondent  to  issue

necessary consequential order extending the impugned scheme to all

the farmers and the said order shall be issued within three months

from  today.   Consequently  we  restrain  the  respondents  from

initiating action against the farmers for recovery of the crop

loan outstanding due to the Co-operative Societies / Banks as on

31.03.2016.  Consequently,  the  connected  miscellaneous  petitions

are closed.  No costs.

35. Saint Thiruvalluvar, in Thirukural, in the Chapter devoted

for “Agriculture”, has highlighted that “the yoke and the plough”

are the emblems of freedom, honour and virtue.  In couplet No.1035

he states:

“,uthu;  ,ug;ghu ;f ;Fxd;W  <tu;  futhJ
ifbra;JCz;  khiy atu;/ ”

which means 

“They  nothing  ask  from  others,  but  to  askers

give, who raise with their own hands the food on

which they live”. 

Yes ! it was the position of farmers 2000 years ago. Now ? 

36. Before parting with this order, we record our appreciation

to  the  petitioner  who  has  fought  for  the  voiceless  farming

community of the State.  We place on record our appreciation for

the exemplary assistance rendered with erudition by the learned

Advocate  General  Mr.R.Muthukumarasamy.  We  also  appreciate

Mr.S.Muthukrishan, the learned counsel for the petitioner.
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