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ORDER

The petitioner has filed this writ petition seeking issuance
of a Writ of Declaration, declaring that the action of the
respondents resorting to fill up the 2500 posts of Assistant Civil
Surgeon (General) based on the earlier recruitment ©process
undertaken by them pursuant to the notification No.12/MRB/2016
dated 10.11.2016 without issuing fresh notification and without
following the due recruitment process as illegal, arbitrary and
unconstitutional and consequently direct the respondents to select
candidates to the post of Assistant Civil Surgeon (General) by
issuing a fresh notification/advertisement calling for
applications from the eligible candidates and by following due
recruitment process.

2. Mr.M.Ajmal Khan, learned senior counsel appearing for the
petitioner submitted that the petitioner, having completed the
M.B.B.S. Course 1in 10+2+4 pattern and also the House Surgeon
course (CRRI), registered his name 1in the Tamil Nadu Medical
Council on 25.11.2016. Since he completed his CRRI on 15.10.2016,
he was unable to register his name immediately with the Tamil Nadu
Medical Council, for the reason that he was unable to get the said
certificate from the medical college. At this stage, the Medical
Services Recruitment Board, the third respondent herein, which is
an agency created for selection of candidates to be appointed to
various posts in Tamil Nadu Medical Services by direct recruitment
including the post of Assistant Surgeon (General) issued the
notification No.12/MRB/2016 dated 10.11.2016 inviting applications
from the eligible candidates to fill up 1223 vacancies in the post
of Assistant Surgeon (General) including 144 Dbacklog vacancies
earmarked for the physically challenged persons as well, informing
the 1last date for submission of the online applications being
30.11.2016 and the last date for making online payment of fee
being 2.12.2016. In the said notification, it was further
clarified that the selection to be made based on the objective
type written examination for the maximum marks of 100 with 200
objective type questions relating to medical science and also
fixing the minimum qualifying marks for selection at 30 for
SC/SCA/ST candidates and 35 for others. In view thereof, the
petitioner also applied to the said post through online and making
the payment of fee of Rs.375/- on 30.11.2016 again through online
deposit. But the third respondent did not issue any hall ticket to
the petitioner to write the written examination which was held on
12.2.2017, on the ground that the petitioner registered his name
with the Tamil Nadu Medical Council only on 25.11.2016, which is
after the date of notification issued on 10.11.2016. Even some of
the candidates who are similarly placed were also not allowed to

https://hegarvicts@couttdgev.inbcseaieeinat ion, on the ground that they did not register
their names with the Tamil Nadu Medical Council before 10.11.2016.
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3. The learned senior counsel, continuing his arguments,
submitted that after completing the written examination, the third
respondent published the results in their website in the order of
merit —and thereupon called the candidates for —certificate
verification between 28.2.2017 and 15.3.2017. After completion of
the certificate verification, the third respondent submitted the
list of selected candidates to the respondents 1 to 3 and 234 and
they also issued the appointment and posting orders to all the
selected candidates in March, 2017. Consequently, all the selected
candidates also joined duty at the respective place of postings.
In view of the belated registration of the petitioner's name on
25.11.2016, which is Dbeyond the cut-off date (10.11.2016), the
petitioner purely missed his chance to take part in the written
examination for the post of Assistant Surgeon (General) as per the
notification dated 10.11.2016. However, he was following the
official website of the third respondent with the hope as to when
they are going to 1issue the fresh notification for the post.
While following the official website of the third respondent, to
his shock and surprise, he learnt that the third respondent has
also issued the time schedule for certificate verification of the
candidates who had already written the examination on 12.2.2017
pursuant to the notification dated 10.11.2016 without issuing a
fresh notification and also without issuing any advertisement in
any newspaper inviting eligible candidates for the post of

Assistant Surgeon (General) . Now the third respondent is
proceeding to fill up 2500 wvacancies 1in the post of Assistant
Surgeon (General). When the law 1is well settled that no one can

be appointed to any civil post even on temporary or adhoc basis
without inviting applications from the eligible candidates, as
such appointment will not meet the requirement of Articles 14 and
16 of the Constitution, it is not permissible for the respondents
to fill wup 2500 wvacancies 1in the post of Assistant Surgeon
(General). Taking support from the judgment of the Apex Court in
the case of State of Orissa and another v. Mamata Mohanty, (2011)
4 MLJ 692 (SC), it was stated that once the selection process
based on any notification has already come to an end and the
selection 1list was prepared, based on which appointment orders
were 1issued by the competent authority Dbased on the selection
list, the above recruitment process again cannot be re-opened,
even 1f the candidates who applied for appointment to the post of

Assistant Surgeon (General) based on the notification dated
10.11.2016, for appointment to the vacancies which arose and are
available, after the appointment orders were issued to the
candidates who were earlier selected. Therefore, the third

respondent cannot call for certificate verification to fill up the

post of Assistant Surgeon (General), without issuing a fresh

notification calling for applications from the eligible candidates

including the candidates who had already applied pursuant to the
https:/hesenvcds £coertsdod.ipfgsedeeled 10.11.2016.



4., Mr.Ajmal Khan further submitted that the terms and
conditions stipulated in the notification dated 10.11.201¢,
particularly 1in paragraph-4 (b) that although the number of
vacancies notified was only tentative and indicated as 1223 and
the said number of vacancies are liable to change or vary with
reference to the vacancy position, any vacancy which arose after
finalisation of selection for appointment could be filled up only
by issuing a fresh notification. Otherwise, the other eligible
candidates who are waiting for invitation to apply would be
deprived of their chances to equal opportunity and equal
protection as guaranteed under Articles 14 and 16 of the
Constitution of India. Again the learned senior counsel submitted
that if at all the candidates who are kept in the reserve waiting
list are to be considered, the respondents 1 to 3 and 234 will
have to issue a fresh notification making them also to write the
examination and securing minimum eligible marks and only
thereafter, these candidates can claim for appointment. On the
other hand, 1if the respondents 1 to 3 and 234 are allowed to
proceed further based on the certificate verification process from
5.7.2017 to 18.7.2017, such action would result in depriving the
chances to other candidates who are also eligible and waiting for
making applications to the said post. Taking support from an
unreported decision in W.P. (MD) Nos.10783 & 10820 of 2015 dated
2.9.2016 (M.Pradeepa V. The Secretary to Government, Hindu
Religious and Charitable Endowments Administration Department and
others), the learned senior counsel submitted that when it is the
settled legal position that a candidate in the order of merit has
a right to claim that he may be appointed if one or the other
selected candidate does not join the post and as per the statutory
proviso to Rule 10(a) (i) of the Tamil Nadu State and Subordinate
Service Rules, the candidates in the reserve list have a right to
get appointed 1f the selected candidates failed to Jjoin duty in
time for one reason or other, however, once the wvacancies for
which the notification was issued are filled up by appointing the
candidates from the reserve 1list, then the rest from the reserve
list cannot be utilised to fill up the further vacancies without
issuing a fresh notification. In support of this submission, he
pressed into service the ratio decidendi laid by the Apex Court in
Arup Das and others v. State of Assam and others, (2012) 3 MLJ 529
(SC), wherein it is held that the selection/appointment made
beyond the number of posts advertised even on availability of
vacancies 1s arbitrary and violative of Articles 14 and 16 of the
Constitution of India and any deviation from the advertisement can
be made only on existence of extra-ordinary or exceptional
circumstances warranting filling up of the vacancies available.
Explaining further the principle behind the said decision, he has
stated that the authority cannot make any selection or appointment
beyond the number of posts advertised, even if there were large

https://nesenvigksegourtegpv.inhesentices’ available than those advertised, because, if that
was allowed to be done, such action would be entirely arbitrary



10

and violative of Articles 14 and 16 of the Constitution of India.
This is for the reason that since other candidates who have not
chosen to apply for the post could have also applied with the
other candidates for being considered for appointment. The learned
senior counsel also argued that if the requisition and
advertisement are for certain number of posts only, the State
cannot make more appointments than the number of posts deviating
from the advertisement. He has also relied wupon yet another
judgment of the Apex Court in the case of Rakhi Ray and others v.
High Court of Delhi and others, AIR 2010 SC 932 in support of his
submission.

5. Mr.T.S.Mohamed Mohidheen, 1learned Additional Government
Pleader for the third respondent-Medical Services Recruitment
Board prayed for dismissal of the writ petition, on the ground
that the petitioner has no locus standi to maintain the writ
petition, since on the date of issuance of the notification, he
was neither eligible nor applied for the same. Therefore, a
person who has no locus standi and not even eligible to apply to
the post of Assistant Surgeon (General) on the relevant date,
cannot maintain his writ petition. Adding further, he submitted
that the original notification No.12/MRB/2016 dated 10.11.2016 was
issued for recruitment of 1223 vacancies in the post of Assistant

Surgeon (General) specifically mentioning therein that the
competitive examination for the said post would Dbe held on
22.1.2017. However, due to large scale agitation of student

community supporting the Jallikattu, the date of examination
originally scheduled was ©postponed to 12.2.2017 and after
conducting the examination, the mark list was also published on
13.2.2017. Totally 5211 candidates got qualified in the
competitive examination after proper selection process. The first
eligible 1223 candidates as per merit and communal reservation was
provisionally selected and the provisional selection list was also
published in notification No.12/MRB/2016 dated 24.3.2017.
Accordingly, the appointment orders were also 1issued by the
Director of Public Health and Preventive Medicine, who 1is the
competent authority. However, 453 candidates had not joined duty
as per the report submitted by the appointing authority.
Therefore, the provisional selection 1list of 453 candidates 1in
respect of non-joined candidates was released by the Medical
Services Recruitment Board in notification No.12/MRB/2016 dated
9.6.2017.

6. Prior to the initiation of the selection process, when
public interest litigation petitions seeking a direction to fill
up all the existing doctors wvacancy 1in W.P.(MD) Nos.18208 and
22579 of 2016 and W.P.(MD) No.22975 of 2015 were taken up for
consideration, by order dated 28.4.2017, the Hon'ble Division

https://h@esfigesigcourtsgaidninasgvicesht e of the report filed by the Principal Secretary
to Government, Health and Family Welfare Department that 2666
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vacancies are lying vacant and action is taken to fill up 1223
vacancies for the post of Assistant Surgeon (General) in the Tamil
Nadu Medical Services, considering the prayer made 1in the writ
petition to ensure adequate and sufficient medical care to the
needy people coming to the government hospitals in Tamil Nadu,
issued a direction to the respondents 1 to 3 and 234 to fill up
the existing doctors vacancy in Virudhunagar district Headquarters
Government Hospitals and Aruppukottai, Srivilliputhur,
Rajapalayam, Sathur, Tiruchuli, Kariapatty, Watrap and Tiruthangal
Government Taluk Hospitals in Virudhunagar district. Since there
was a specific direction given by the Hon'ble Division Bench to
appoint sufficient number of specialised doctors in the
Departments of Urology and Nephrology and also sufficient number
of technicians and supporting staff, in an effort to honour the
direction issued by the Division Bench, after filling up all the
1223 posts of Assistant Civil Surgeons (General), the Director of
Public Health and Preventive Medicine also sent a proposal to the
Government with a copy marked to the Medical Services Recruitment
Board to fill wup 1224 additional wvacancies from the remaining
qualified candidates for selection and appointment as Assistant
Surgeon (General) 1in order to ensure uninterrupted health care
services to the public.

7. Only after seeking permission, the certificate
verification for the post of Assistant Surgeon (General) for the
next qualified candidates was scheduled from 5.7.2017 to 18.7.2017
by the Medical Services Recruitment Board. Moreover, the
respondents 1 to 3 and 234 have come forward to fill wup the
existing vacancies which were not notified in the previous
notification by utilising the eligible candidates who were found
selected and accommodated in the reserve list. Since the Hon'ble
Division Bench of this Court in the case of K.Vijayaraj and others
v. K.Kumaran and others, (2013) 2 MLJ 175 has held that the State
can deviate from the advertisement and make appointment for the
post falling vacant 1in exceptional circumstances or 1in emergent
situation by taking a policy decision 1in that behalf, the State
Government can deviate from the advertisement by appointing
candidates from the reserve waiting list. In the present case, 1in
view of the outbreak of dengue fever all over the State of Tamil
Nadu, to contain the same, keeping in mind the direction issued by
the Hon'ble Division Bench in the writ petitions to expedite the
process of filling up of the further vacancies, the respondents 1
to 3 and 234 have wutilised the reserve 1list containing the
eligible and selected candidates. Therefore, no fault can be
found with them, he pleaded.

8. As this Court has 1injuncted the respondents from
proceeding further in the matter, by order dated 17.7.2017, the
https://hosenvisgsgeouiiagetinhestrvidess 122 have filed a miscellaneous petition to vacate
the said interim order. Mr.T.Lajapathi Roy, learned counsel
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appearing for the respondents 4 to 122 submitted that the
allegation made by the petitioner that the third respondent-
Medical Services Recruitment Board, having issued the notification
No.12/MRB/2016 dated 10.11.2016 calling for applications from the
eligible candidates to fill wup 1223 wvacancies 1in the post of
Assistant  Surgeon (General) including 117 Dbacklog wvacancies
earmarked for physically challenged persons, 11 backlog vacancies
earmarked for MBC/DNC and 16 backlog vacancies earmarked for ST by
fixing the minimum qualifying marks at 35 for others and 30 for
SC/ST, after filling up the 1223 vacancies, when the purpose for
which the notification was 1issued has come to an end, cannot
resort to fill up the remaining vacancies, 1is totally false. When
the wvariance clause clearly shows that the number of wvacancies
advertised 1is only an indicative number and 1is liable for change
with reference to the wvacancy position at any time Dbefore
finalisation of vacant posts for appointment, the respondents 1 to
3 and 234 are fully justified in utilising the selected candidates
found 1in the reserve waiting 1list. Taking support from the
judgment of the Apex Court in the case of Suvidya Yadav and others
v. State of Haryana and others, (2002) 10 SCC 269, Mr.Lajapathi
Roy submitted that even though the notification specified the
limited wvacancies, the appointment made beyond the number of posts
advertised on exceptional <circumstances cannot be held as
arbitrary and violative of Articles 14 and 16 of the Constitution
of India. Again referring to an unreported decision of the
Chhattisgarh High Court in W.P.No.3781 of 2005 dated 12.9.2005
(Smt.Vijaya Dayal v. Chhattisgarh Public Service Commission and
others), he stated that when the first advertisement dated
19.8.2004 provided for a clause that the number of vacancies would
be subject to wvariation, on the basis of the further requisition
made by the State Government, 1issuing a second advertisement
informing all the applicants that they would be considered for 61
vacancies in the post of Civil Judge Class II cannot be said to be
illegal or discriminatory, will be equally applicable 1in the
present case. Agalin pressing 1into service the Jjudgment of the
Hon'ble Division Bench of this Court in the case of K.Vijayaraj
and others v. K.Kumaran and others, (2013) 2 MLJ 175, he contended
that in exceptional circumstances and in emergent situation, the
vacancies more than notified can be filled up as a policy
decision. Referring to the notice issued by the National Human
Rights Commission to the Government of Tamil ©Nadu over the
reported plight of patients suffering due to the shortage of
doctors in Government hospitals and taking suo motu cognizance of
a media report indicating the shortage of doctors in government
hospitals in Tamil Nadu, wherein 80% of the population depend upon
the government hospitals for treatment, expressing serious concern
over the situation, i1ssuing notice to the Chief Secretary and
Health Secretary calling for a report within eight weeks on the
hitps://neenvicasgepdrimegy innceeriges’ 1y, (1) total number of hospitals run by the
Government and functioning in the State of Tamil Nadu including



13

Hospitals and health care facilities at District Headquarters,
Taluk, Primary Health Centre etc., (ii) total sanctioned strength
of doctors and para-medical staff in all the Government hospitals
and health care facilities, (iii) number of wvacant posts of
doctors and paramedical staff and (1v) steps taken by the
Government to address the issue of shortage of doctors and para-
medical staff in all the Government Hospitals and health care
facilities, the learned counsel submitted that when 80% of the
population living in Tamil Nadu are facing untold miseries due to
the shortage of doctors in government hospitals in the State and
the non-availability of doctors results in thousands of patients
waiting in queue every day and even for surgery, patients have to
wait for months leading to confrontation and clashes by them with
the medical and para-medical staff, the State Government, after
realising that they have notified only 1223 vacancies, taking note
of the further future vacancies during the course of selection
process from the date of notification till the date of issuing the
selection list and reserve list, rightly came forward to fill up
the existing vacancies by utilising the reserve list who are all
found selected. Referring to the notice dated 07.06.2017 issued
by the National Human Rights Commission to the Government of Tamil
Nadu calling for a report from the Government to address the
shortage of doctors 1in tackling the plight of patients 1in
Government Hospitals, the learned counsel submitted that when the
Commission in the said notice expressing serious concerns over the
plight of patients due to shortage of doctors has indicated that
the State would be failing in their duties and responsibilities if
they do not provide qualitative health care people, realising the
concern expressed by the National Human Rights Commission and
taking note of media report dated 05.06.2017 that huge
uncontrollable dengue hazards are being faced by the common people
on account of shortage of doctors in the primary health medical
centres, district headquarters hospitals etc., the Government have
come forward to fill wup the wvacancies that would definitely
constitute extraordinary situation to deviate from the
notification. Therefore, when the respondents 1 to 3 and 234 have
come forward to appoint the eligible and selected candidates from
the waiting 1list, in view of the exceptional circumstances, the
vacancies more than notified can be filled up, as per the judgment
of the Apex Court. Therefore, the writ petition is liable to be
dismissed, he pleaded.

9. Mr.Veera Kathiravan, learned senior counsel appearing for
the respondents 123 to 233 also submitted that the writ petitioner
has no locus standi to file this writ petition, since he had not
enrolled his name in the Tamil Nadu Medical Council before the
cut-off date on 10.11.2016.

https:/ncservices.ecoult{bou@drsenicesiing his arguments, he would submit that the
notification dated 10.11.2016 which specifically mentions that the
number of vacancies advertised is only an indicative number and is
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liable for change with reference to vacancy position at any time
before finalisation of selection for appointment, would clearly
indicate that the said notification has been issued not only to
fill up 1223 wvacancies in the post of Assistant Surgeon (General),
but also other Dbacklog vacancies, hence the selection of doctors
made  to  fill wup the Dbacklog vacancies over and above 1223
vacancies taking into account the subsequent development cannot be
questioned by the petitioner who has no locus standi.

11. Heard the learned counsel for the parties.

12. The Medical Services Recruitment Board issued the
notification No.12/MRB/2016 dated 10.11.2016 calling for
applications through online from the eligible candidates to fill
up 1223 wvacancies 1in the post of Assistant Surgeon (General)
including 117 backlog wvacancies earmarked for ©physically
challenged persons, 11 backlog vacancies earmarked for MBC/DNC and
16 backlog vacancies earmarked for SC/ST by fixing the minimum
qualifying marks at 35 for others and 30 for SC/ST on temporary
basis in the Tamil Nadu Medical Service. The scale of pay for the
said post is Rs.15600-39100+Grade Pay Rs.5400. A perusal of the
notification also shows that the rule of reservation 1is made
applicable as per the rules in force and detailed instructions
with regard to reservation are also given in Annexure-2 and 3 of
the notification. Paragraph-4 (b) specifically mentions that the
number of vacancies advertised is only an indicative number and is
liable for change with reference to vacancy position at any time
before finalisation of seleciton for appointment. The educational
qualification for the post of Assistant Surgeon (General) 1is a
MBBS Degree, must be a registered practitioner within the meaning
of the Madras Medical Registration Act, 1914 and must have served
as House Surgeon (CRRI) for a period of not 1less than twelve
months. Candidates also should have registered their names in the
Tamil Nadu Medical Council Dbefore the date of notification.
Candidates also should possess adequate knowledge in Tamil.
However, 1t 1s stated that the candidates who do not possess
adequate knowledge in Tamil may also apply, but they should pass
the Second Class Language Test (Full Test) in Tamil within a
period of two years from the date of their appointment, failing
which they will be discharged from service. Paragraph-5C says
about the citizenship, among other conditions, etc. However, the
case of the petitioner with reference to paragraph-4(b) of the
notification needs consideration and the same reads as under:-

“4b. The number of vacancies advertised is only

an indicative number and is 1liable for change

with reference to vacancy position at any time

before finalisation of selection for
https://hcservices.ecourts.govanhgsevicest ment . 7
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13. It 1is an admitted case that the notification dated
10.11.2016 has invited applications only through online mode for
direct recruitment to the post of Assistant Surgeon (General) on
temporary basis in Tamil Nadu Medical Service to fill up 1223
vacancies including the backlog vacancies earmarked for
Differently Abled, Most Backward Class/Denotified Community,
Scheduled Caste/Scheduled Tribe. Now the crux of the issue is that
when the entire selection process based on the notification
No.12/MRB/2016 dated 10.11.2016 for filling up of the
aforementioned 1223 wvacancies of Assistant Surgeon (General) has
come to an end, after preparation of the selection 1list to the
said post, can the Medical Services Recruitment Board resort to
fill up the non-notified wvacancies beyond 1223, utilising the
candidates already selected and kept 1in the reserve or waiting
list, without issuing a fresh notification.

14. Equally, can the Medical Services Recruitment Board once
again be directed to invite applications from the eligible
candidates for the post of Assistant Surgeon (General) and make
them to undergo the selection process wasting the time and money
of the Department and others. The answer cannot be 1in the
affirmative. A similar situation arose in the State of Haryana on
16.12.91, when the Haryana Public Service Commission issued an
advertisement indicating the number of posts of Principal to be
filled up as 18. The said advertisement further stated that the
number of posts would be subject to variation to any extent. While
so, on 1.6.93 before the finalisation of selection procedure, the
State Government made a fresh requisition to Public Service
Commission indicating the number of vacancies as were available
for 1991, which was more than 18. On receipt of the same, the
Haryana Public Service Commission recommended the names of 30
persons for the post of Principal on 1.10.93. When a similar
challenge was made before the High Court of Punjab and Haryana, a
learned single Judge, proceeding on the footing that filling up of
the wvacancies over and above the number of vacancies advertised
was arbitrary, held that the selection of persons beyond 18 was
bad. The order passed by the learned single Judge was upheld by
the Division Bench in the intra-Court appeal. Then the matter was
taken up to the Apex Court in the case of Suvidya Yadav and others
v. State of Haryana and others, (2002) 10 SCC 269. The Apex Court,
accepting the recommendation made by the Haryana Public Service
Commission to fill up more than the wvacancies advertised, held
that the recommendations made by the Commission are 1in accordance
with law. Therefore, any vacancies 1in excess o0f the number of
posts advertised can be validly filled up.

15.Almost a similar issue visited the High Court of
Chhattisgarh at Bilaspur. Originally, advertisement No.02/2004
https://heperticesgeodrt§qoBinR@Qides was 1issued inviting applications from the eligible
candidates for appointment to the post of Civil Judge Class-II by
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notifying the wvacancies as 30. The said advertisement further
provided that the number of vacancies would be subject to
variation. On the basis o0of the requisition sent by the Law and
Legislative Affairs Department, Government of Chhattisgarh, number
of wvacancies of Civil Judge Class-II was increased to 61, keeping
in view the availability of the wvacancies upto December, 2005, as
informed by the Registrar General of the High Court dated 28
December, 2004 to the effect that there will Dbe further
requirement of 31 or more Civil Judges Class-II by the end of next
year 1.e., 2005, a special notice was also published on 15%
February, 2005, which was challenged in the writ petition. One of
the candidates, namely, Smt.Vijaya Dayal, who appeared 1in the
selection process was unsuccessful 1in the result declared on
19.2.2005. Hence she filed the writ petition in W.P.No.3701 of
2005 praying for an order to cancel the advertisement dated
15.2.2005 relating to 31 posts of Civil Judge Class-II which was
increased later on, on the ground that the respondent therein had
no authority to increase the number of vacancies of Civil Judge
Class-II from 30 to 61 once it 1is advertised that the number of
vacancies would be 30. By the unreported judgment in W.P.No.3701
of 2005 dated 12.9.2005 (Smt.Vijaya Dayal v. Chhattisgarh Public
Service Commission and others), the High Court, following the
judgment of the Apex Court in Suvidya Yadav & others v. State of
Haryana and others, (2002) 10 SCC 269, has held as follows:-

“21. The first advertisement dated 19.8.2004
clearly provided for wvariation clause that
number of vacancies would Dbe subject to
variation. On the basis of the requisition made
by the State Government that the requirement of
Civil Judges Class-II by the end of 2005 would
be 31, a second advertisement was issued
informing to all the applicants that they would
be considered for 61 wvacancies of Civil Judge
Class-I1I. There is no illegality or
discrimination and the process of selection for
61 posts of Civil Judges Class-II is valid and
legal.

22. The contention of learned counsel for the
petitioner that she would have got one more
opportunity, had a new process of selection for
increased 31 posts, be taken up separately 1is
untenable and rejected.

23. For the reasons stated above, the petition
is dismissed. No order as to costs.”

https://hcservices.ecodttégpvinAgavicess this issue came up for consideration before the
Supreme Court in the case of Arup Das and others v. State of Assam
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and others, (2012) 3 MLJ 529. The facts of that case in brief may
be mentioned as follows. An advertisement dated 4.11.2006 was
published by the Director of Land Records and Survey, Assam
inviting applications for selection for admission 1in the Assam
Survey and Settlement Training Institute for 160 seats. Thus,
about 12,000 candidates applied for the said seats. A written test
was also conducted followed by a viva voce examination. The
restriction of the wviva voce test to only 560 candidates was
challenged before the Gauhati High Court in W.P.(C) No.3419 of
2007, which was dismissed and Writ Appeal No.413 of 2007 preferred
from the order of the learned single Judge was also dismissed. At
this stage, the Director of Land Records and Survey, Assam
published a select 1list of 160 candidates and sent the candidates
for training. Subsequently, the Director sent three more 1lists,
namely, second list, third list and fourth 1list, but they were not
approved by the Government. Since the Government refused to
approve the second, third and fourth 1lists against the seats
available, the same was also challenged on the ground that when
vacancies were available, there was no bar in the same being
filled up from the select 1list of 560 candidates. The said
contention was resisted by the respondents therein stating that
even though there were seats available, the same could not have
been filled up beyond the number of seats advertised as such
action would be contrary to the law laid down by the Apex Court
relating to deviation from the contents of the advertisement.
After hearing the parties, the learned single Judge rejected the
contentions of the petitioners therein holding that 1f any
appointment was to be made beyond the number of seats advertised,
the Director was required to publish a fresh advertisement for
selecting the next Dbatch of candidates in accordance with Rule 20
of the Rules in this regard. The learned Judge also observed that
when 560 candidates were called for the viva voce test for the 160
seats which had been advertised and i1f other candidates from the
second, third and fourth 1lists were to be admitted, it would
amount to depriving other candidates, who had not been called for
the viva voce test because of the Government's decision to limit
the number of candidates in the written test, of an opportunity of
being selected. The learned single Judge further held that
filling up of vacancies over and above the number of wvacancies
advertised would be contrary to the provisions of Articles 14 and

16 of the Constitution of 1India. The Division Bench also,
concurring with the order of the learned single Judge, dismissed
the writ appeal. Finally, the matter came Dbefore the Supreme
Court in Arup Das and others case (cited supra). The Hon'ble Apex

Court has held that the issue raised before them was no longer res
integra and has been well settled by a series of decision of the
Court, namely, Prem Singh and others v. Haryana State Electricity
Board and others, 1996-II-LLJ 786, wherein it is held as follows:-

https://hcservices.ecourts.gov.in/hcservices/
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“"It is well-established that an authority cannot
make any selection/appointment beyond the number
of posts advertised, even if there were a larger
number of posts available than those advertised.
The principle behind the said decision 1is that
if that was allowed to be done, such action
would Dbe entirely arbitrary and violative of
Articles 14 and 16 of the Constitution, since
other candidates who had chosen not to apply for
the vacant posts which were being sought to be
filled, could have also applied if they had
known that the other wvacancies would also be
under consideration for being filled up.”

17. From the above ratio, this Court <can cull out the
principle that the authority cannot make any selection or
appointment beyond the number of posts advertised, even if there
were a larger number of posts available than those advertised.
However, the other principle that could be culled out from the
above ratio i1s that in a situation where posts in excess of those
advertised had been filled up in extra-ordinary circumstances, 1in
such a case, instead of invalidating the excess appointments, the
relief could be moulded in such a manner so as to strike a just
balance, if it is in the interest of the State and in the interest
of the person seeking public employment, to the facts of such
case.

18. Taking cue from the above, in the present case,
paragraph 4 (b) clearly says that number of vacancies advertised is
only an indicative number and 1s liable for change with reference
to vacancy position at any time before finalisation of selection
for appointment. Therefore, 1223 vacancies shown 1in the
advertisement No.12/MRB/2016 dated 10.11.2016 is only an
indicative number for filling up of the post of Assistant Surgeon
(General) in the Tamil Nadu Medical Service.

19. In the meanwhile, public interest litigation petitions
in W.P.(MD) Nos.22979 of 2015, 18208 & 22579 of 2016 were filed
with the following prayers. Writ petition in W.P. (MD) No.22979 of
2015 has been filed as a Public Interest Litigation seeking a
direction to the respondent No.l to conduct inspection in all the
Government Hospitals in Tamil Nadu and to ensure adequate and
sufficient medical <care to the needy people coming to the
Government Hospitals in Tamil Nadu as early as possible within the
time stipulated by this Court. Writ petition in W.P. (MD)
No.18208 of 2016 has been filed as a Public Interest Litigation
seeking a direction to the respondents to fill the existing
doctors vacancy 1in Virudhunagar district Head Quarters Government

https://hgsendresietoprts gov.inhaseviceA rupukottai, Srivilliputhur, Rajapalayam, Sathur,
Tiruchuli, Kariapatty, Watrap and Tiruthangal Government Taluk
Hospitals in Virudhunagar district within the time stipulated by
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this. Coflinyd. Writ petition in W.P. (MD) No.22579 of 2016 has been
filed as a Public Interest Litigation seeking a direction to the
respondents (a) to provide heart lung machine, Cardiac Cath Lab in
Cardiology department in Respondent No.3 hospital. (b) To direct
the respondent No.3 to perform bye pass and cardiac stent fixing
operations in night times. (c) To direct the respondent No.3 to
perform Linear Accelerator treatment to the cancer patients in
Oncology Department as performing in Madurai Balarangapuram
Government Hospital. (d) To direct the respondent No.3 to perform
Cochlear Implant Surgery in Ear, Nose and Throat (ENT) department
in respondent No.3 hospital. (e) To direct the respondents to
provide adequate number of staff nurses on the basis of the
inpatients and out patients in respondent No.3 hospital. (f) To
direct the respondents to take immediate action to reduce infant
mortality rate in respondent No.3 hospital, by way of conducting
death auditing by the officials deputed by the respondent No.l and
other appropriate methods as this Hon'ble Court may deem fit. (g)
To direct the respondents to renovate and construct sufficient
number of toilets in the old building of respondent No.3 hospital.
(h) to direct the respondents to effectively implement kidney,
liver, heart and other organ transplantation program in respondent
No.3 hospital within the time stipulated by this Hon'ble Court.
(i) To direct the respondents to create centralised communication
system between all Government Hospitals in the State of Tamil Nadu
to ensure availability of bed in an emergency on the basis of the
direction issued by the Hon'ble Supreme Court of India in Paschim
Bang Khet Mazdoor Samity and others Vs. State of West Bengal case,
reported in (1996) 4 SCC 37 and (j) to direct the respondents to
extend the diagnosis by MRI scan, also 1in night hours 1in
respondent No.3 hospital. The Hon'ble Division Bench, by order
dated 28.4.2017, directed the Government to appoint sufficient
number of specialist doctors in the Department of Urology as well
as Nephrology and also sufficient number of technicians and
supporting staff.

20. Secondly, the ©National Human Rights Commission also
issued a notice dated 07.06.2017 to the State Government taking
suo motu cognizance of a media report about the plight of patients
due to the shortage of doctors in Government Hospitals of Tamil
Nadu to submit a report on the total number of vacant posts of
doctors, total sanctioned strength of doctors and the steps taken
by the Government to address the issue of shortage of doctors in
all the Government Hospitals. In the 1light of the above, the
Government had taken a policy decision to fill wup the backlog
vacancies by wutilising the selected candidates found 1in the
waiting list made pursuant to the notification dated 10.11.2016.
Therefore, the action taken by the respondents 1 to 3 & 234 is in
order. In fact, the Hon'ble Division Bench of this Court in the

https://heserdres.ecoufts. oY iMfidsefargaraj and others v. K.Kumaran and others, (2013) 2
MLJ 175, while referring to the judgment of the Apex Court in Prem
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Singh v. Haryana State Electricity Board (supra) holding that the
State can deviate from the advertisement and make appointments on
posts falling vacant thereafter in exceptional circumstances or in
emergent situation and that too by taking a policy decision in
that behalf, held as follows:-

“48. Considering the submissions made by the
learned counsel appearing for writ petitioners
and selected candidates and also the dictum laid
down in the Jjudgments, we come to the following
conclusions:

(1)it 1is, no doubt, wvacancies cannot be filled
up for non-notified posts; but when there is
an emergent situation and exceptional
circumstances, the posts can be filled up by
making policy decision.

(i1)

(iii)

(iv)

(V) eeeeen i

21. A reading of the above judgment clearly shows that the

State can fill up the vacancies than those advertised, if there 1is
an emergent situation and exceptional circumstances. In the
present case, when there was an outbreak of dengue fever all over
the State of Tamil Nadu and many poor and innocent people started
dying due to shortage of doctors to attend them in the primary
health medical centres, district headquarters hospitals, etc,
taking note of this dangerous situation through media report dated
05.06.2017 that calls for immediate action, the National Human
Rights Commission, New Delhi, expressing serious concerns over the
situation has also 1issued notice to the State Government on
07.06.2017 calling for a report on the total number of hospitals
run by the Government and functioning in the State of Tamil Nadu
including Hospitals and health care facilities at District
Headquarters, Taluk, Primary Health Centre etc; total sanctioned
strength of doctors and para-medical staff in all the Government
hospitals and health care facilities; number of vacant posts of
doctors and paramedical staff and the steps taken by the
Government to address the issue of shortage of doctors and para-
medical staff in all the Government Hospitals and health care
facilities. In addition thereto, direction issued on a PIL by a
Division Bench in W.P(MD)Nos.22979 of 2015, 18208 and 22579 of
2016 etc., to fill wup the doctors wvacancies would clearly
constitute extraordinary situation to deviate from the
notification to fill up the wvacancies for the post of Assistant
Surgeon (General) from the waiting list of the selected candidates.
https://hcBervigemecomity. @oinhesdivicesshe considered view that the action taken by the
respondents 1in filling up o0of the posts of Assistant Surgeon
(General) by considering the selected candidates from the waiting
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list is absolutely in order. The reason 1is, 1f the respondents
are directed to issue fresh notification inviting eligible
candidates for the backlog wvacancies after filling up of the
vacancies specified in the previous notification dated 10.11.2016,
it will cause more agony, problem and financial Dburden on the
department that would also lead to wasteful exercise since the
selected candidates are kept 1in the waiting 1list. Without
operating the waiting list to fill up the backlog wvacancies, as
contended by the petitioners, 1if new notification is directed to
be issued that would cause delay. Secondly, the selected
candidates who are in the waiting list would also apply and most
probably, they will be selected again, may be, fresh candidates
who are subsequently qualified also would apply and get selected,
as a result, they would also stand benefitted, but that is not
going to take care of the extraordinary crisis faced by the poor
patients waiting in Government General Hospitals without doctors.
The larger purpose of saving innocent lives would be defeated.
Since public interest would suffer in wview of long delay 1in
filling up of the said wvacancies, the action of the respondents in
appointing selected candidates from the waiting 1list cannot be
found fault with. Hence, I do not find any infirmity at all in
filling up of the existing vacancies in the post of Assistant
Surgeon (General) by appointing only the eligible and selected
candidates pursuant to the notification, as they are not
outsiders.

22. For all the aforementioned reasons, I do not find any

merit in the writ petition. Accordingly, W.P. (MD)No.13171 of 2017
stands dismissed. Consequently, interim order stands vacated and
the W.M.P. (MD) Nos.10246 & 11288 of 2017 are also dismissed. In
view of the above order, W.M.P. (MD) No0.10922 of 2017 is dismissed
as unnecessary. No costs.
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