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BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

DATED : 06.04.2017
CORAM:
THE HONOURABLE MR.JUSTICE T.S.SIVAGNANAM
AND
THE HONOURABLE MR.JUSTICE P.VELMURUGAN

W.A. (MD)No.213 of 2017
and
C.M.P(MD)No.2178 of 2017

1.The Government of Tamil Nadu,
represented by its
Secretary,
School Education Department,
Fort St. George,
Chennai - 600 009.

2.The Director of School Education,
College Road, Nungambakkam,
Chennai - 600 006. ... Appellants/Respondents

Vs.

1.Elsi Bai ... 1°® Respondent/
Writ Petitioner

2.The Correspondent,
Pius XI Higher Secondary School,
Thoothoor,
Kanyakumari District. ... 2" Respondent/
3% Respondent

PRAYER: Appeal filed wunder Clause 15 of the Letters Patent,
against the order passed 1in W.P(MD)No.3287 of 2012, dated
22.04.2014.

Prayer in WP (MD) . 3287/ 2012

Writ Petition 1is filed under Article 226 of the
Constitution of 1India, praying this Court To issue a WRIT OF
CERTIORARIFIED MANDAMUS, calling for the records pertaining to the
impugned letter of the 1st Respondent in Letter No.117/D1/2011-8,
dated 24-02-2012 and qgquash the same and direct the Respondents 1
and 2 to sanction the post of Lab Attendar for the 3rd Respondent
School and to regularize the Service of the Petitioner from the
date of her appointment with all attendant benefits, and pass any

further or other orders as this Honourable Court may deem fit.
https://hcservices.ecourts.gov.in/hcservices/
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For Appellants : Mr.VR.Shanmuganathan,
Special Government Pleader

For Respondents : R.Subramani for R.1
No appearance for R.Z2
* kk Kk k%
JUDGMENT

(Judgment of the Court was delivered by T.S.SIVAGNANAM,J.)

Heard Mr.VR.Shanmuganathan, learned Special Government Pleader
appearing for the appellants and Mr.R.Subramani, learned Counsel
for the first respondent/writ petitioner. There is no
representation for the second respondent.

2. With the consent of either side, the writ appeal 1is taken
up for disposal.

3. The Government filed this appeal against the order passed
in W.P. (MD)No.3287 of 2012. The writ petition was allowed and the
order passed by the 1° respondent dated 24.02.2012 was set aside
with direction to the appellants 1 & 2 to sanction a post of Lab
Attender to the 2" respondent school and to consider the claim of
the writ petitioner for all attendant benefits. This is the third
round of litigation at the instance of the first respondent/writ
petitioner. The first respondent/writ petitioner had filed the
first writ petition in W.P.No.9046 of 1998 for considering her
representation for sanction of one post of Laboratory Attender in
the second respondent school. The said writ petition was disposed
of by order dated 07.09.2001 to consider the representation within
a time frame, after which, an order was passed on 05.04.2002. This
order was challenged by the first respondent/writ petitioner in
W.P.No.23075 of 2002. The said writ petition was allowed by order
dated 22.02.2010 by referring to a decision of the Division Bench
of this Court in G.Sahadevan Nair, Kanyakumari District v.
Government of Tamil Nadu, represented by its Secretary, Education
Department, Chennai and others reported in 2008 (4) MLJ 289. In
the said order, a direction was 1issued to the appellants to
consider the claim of the writ petitioner. As against the said
direction, the appellants filed the appeal in W.A.No.2120 of 2011,
which was dismissed on 16.11.2011. However, in the typed set of
papers, copy of the Jjudgment dated 16.11.2011 has not Dbeen
enclosed. As against the dismissal of the said appeal, the
appellants preferred appeal to the Honourable Supreme Court in
S.L.P(C)N0.407 of 2012. The said appeal was disposed of by order
dated 07.02.2012, which reads as follows:

“Taken on board.
This petition 1s directed against Jjudgment dated
hups:/incservices.ecqtspqv-inigsavices’ o £ the Division Bench of the Madras High

Court whereby the writ appeal preferred Dby the
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petitioners against the order of the learned Single
Judge directing consideration of the application of the
management for sanction of post and grant-in-aid was
dismissed.

We have heard Shri L.N.Rao, learned senior counsel
for the petitioners.

In our view, the direction given by the Division
Bench of the High Court in G.Sahadevan Nair, Kanyakumari
District vs. Government of Tamil Nadu, represented by
its Secretary, Education Department, Chennai and others
2008 (4) MLJ 289 for consideration of the application
of the institutions and/staff employed by such
institutions does not mean that even though the
particular institution may not be eligible or entitled
to grant-in-aid, the Government is obliged to accept the
application. The direction given by the High Court
clearly implies that the Government 1s required to
consider the application of the institutions and/staff
employed by such institutions strictly 1n accordance
with law and take appropriate decision.

With the above observation, the special leave
petition is disposed of.”

4. Pursuant to the observations/directions contained in the
order passed by the Honourable Supreme Court, an order was passed
by the first appellant on 24.02.2012, in and by which, the request
of the first respondent/writ petitioner for sanction of a post and
approval of her appointment was rejected. This was challenged by
the petitioner in W.P. (MD)No.3287 of 2012. The said writ petition
was allowed by the impugned order dated 22.04.2014.

5. The appellant's contention 1is that the Writ Court while
allowing the writ petition has not gone into the wvalidity of the
impugned order dated 24.02.2012 and by merely referring to the
directions issued by the Honourable Supreme Court, allowed the
writ petition and directed to sanction the post of Lab Attender in
the second respondent school.

6. We have heard the learned Counsel for the first
respondent/writ petitioner on the above submissions.

7. On a perusal of the order passed in the writ petition, it
is evidently clear that the Writ Court did not go 1into the
correctness of the order passed by the appellant on 24.02.2012. It
is evident that the petitioner was accommodated in a post which
was never sanctioned for the second respondent school. Therefore,
the appointment of the first respondent/writ petitioner 1is not
only irregular, but 1t 1s 1illegal. Presumably, the second

https:/hseBpendsgotrlBeties ] Management took advantage of the fact that in
the vyear 1978, a post of Lab Attender was sanctioned for the
school for a period of two years. However, this sanction was
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subject to wvarious conditions and the post will lapse after the
time period. The Management accepting the order as such, did not
question the conditions imposed and after the incumbent who was
functioning in the school had demitted the office, filled up and
appointed the first respondent/writ petitioner in the year 1998.

8. The action of the Management 1in appointing the first
respondent/writ petitioner in an unsanctioned post is illegal. The
first respondent/writ petitioner appears to have continued in
service and she attained the age of superannuation.

9. Thus, we are of the clear view that the reason assigned 1in
the order dated 24.02.2012 passed by the second appellant is legal
and valid. Therefore, the Writ Court ought not to have interfered
with the said order. However, we add a caveat to this finding by
observing that having held that the first respondent/writ
petitioner was accommodated in an unsanctioned post, the
Department should have endeavoured to consider as to whether the
Management 1s entitled to such a post. This 1s so because the
Honourable Supreme Court while disposing of the appeal filed by
the Government, took note of the decision in G.Sahadevan Nair,
Kanyakumari District v. Government of Tamil Nadu, represented by
its Secretary, Education Department, Chennai and others reported
in 2008 (4) MLJ 289 and observed that the direction given by the
High Court clearly implies that the Government 1is required to
consider the application of the institutions and/staff employed by
such institutions strictly in accordance with law and take
appropriate decision.

10. Therefore, to that extent, the appellants have not
considered the claim of the Teacher/Management. Therefore, while
interfering with the order passed in the writ petition, we are
inclined to issue certain directions.

11. For the above reasons, this writ appeal is allowed and the
order passed in the writ petition is set aside and there will be a
direction to the second appellant and the officers subordinate to
him, to consider as to whether the second respondent school is
entitled for the post of Lab Attender in accordance with the
relevant Government Orders and in accordance with law. The said
direction shall be complied with by the second appellant and the
officers subordinate to him, within a period of four months from
the date of receipt of a copy of this Jjudgment. No costs.
Consequently, the connected civil miscellaneous petition 1is
closed.

sd/-
Assistant Registrar

/True copy/
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Sub Assistant Registrar



+1 cc to Mr.R.Subramanian , Advocate in SR.No. 50628

rsb
AE/JC/SAR2/19.04.2017/4P/2C

W.A. (MD)No.213 of 2017
and

C.M.P(MD)No.2178 of 2017
06.04.2017

https://hcservices.ecourts.gov.in/hcservices/



