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JUDGMENT

Challenging the Jjudgment and decree dated 22.12.2015,
made in A.S.No.7 of 2014 on the file of Additional District and
Sessions Court, Theni, at Periyakulam, confirming the judgment and
decree dated 20.12.2012, made in 0.S.No.99 of 2010, on the file of
the Sub-Court, Uthamapalayam, the present second appeal has been

https:/hesefvicgsgeourts. gpdndicsefécesendants, who lost before the courts below are the
appellants before this court.
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2.At the stage of admission itself, this second appeal is
taken up for final disposal. Both sides counsel are present.

3.For the sake of convenience, both parties are
hereinafter referred to as they were arrayed in the trial court.

4 .The first respondent/plaintiff filed a suit in
0.5.No.99 of 2010 on the file of the Sub-Court, Uthamapalayam
against the appellants/defendants herein, praying for the relief
of specific performance on the Dbasis of Ex.A.l/sale agreement
executed by the defendants in favour of the plaintiff herein. The
suit property belongs to the first defendant, as per partition
deed, registered in Kambam Sub Registrar Office-1-1676/1977 and

the defendants entered 1into a sale agreement (Ex.A.1) on
28.08.2009 agreeing to sell the suit property for a total
consideration of Rs.2,60,000/- and received a sum of
Rs.2,50,000/-. The defendants agreed to receive the balance
amount of Rs.10,000/- on or before 27.08.2010 and execute sale
deed. The said Ex.A.l/sale agreement was registered in Kambam Sub
Registrar Office as document No.3703/20009. Subsequently, the
plaintiff met the defendants on 02.08.2010 and requested them to
receive the balance sale consideration of Rs.10,000/- and to
execute the sale deed. However, the defendants failed to comply
with the request of the plaintiff and avoided execution of sale
deed.

5.The defendants avoided completion of sale by stating
that the suit property was allotted to the father of the
defendants by way of partition deed and the original partition
deed was given to a third party as security for the loan awarded
and after giving back the same, defendant promised to come and
executed the sale deed. Since major portion of the sale
consideration was paid, defendants handed over possession of the
property to the plaintiff on 08.09.2009. Eversince the plaintiff

is in possession and enjoyment of the suit property. Thereafter,
on 09.08.2010, the plaintiff caused Ex.A.2/legal notice calling
upon the defendants to complete the sale. The defendants, in
response to Ex.A.2/legal notice sent Ex.A.3/reply notice dated

31.08.2010 with false contention. Thereafter, a telegram (copy of
the same is marked as Ex.A.4) was sent to the defendants asking
them to come to registration office at Kambam on 27.08.2010. In
spite of receiving Ex.A.4/telegram, the defendants have not come
to Registration Office at Kambam on 27.08.2010, even though the
plaintiff waited in the office till evening. Patta passbook
relating to the property is Ex.A.5. Thus, the defendants, after
executing Ex.A.l1/sale agreement and receiving the major portion of
the sale consideration is delaying the sale consideration. Hence,
the plaintiff has come forward with the suit, seeking the relief
https/hodvicspeatsduithcpricef ormance against the suit.

6.0n the other hand, opposing the suit claim, the



respondents/defendants filed a written statement, denying the
averments in the plaint and contended that Ex.A.l/sale agreement
was executed only as a security for loan transaction and they
never ~intended to sell the suit property as claimed by the
plaintiff. The defendants, who admitted execution of Ex.A.l/sale
agreement, contends that there were transactions Dbetween the
defendants and father of the plaintiff one Singadurai for over a
period of time and Ex.A.l/sale agreement executed only as a
security towards the loan awarded by the defendants. The
defendants received Rs.3,50,000/- from the plaintiff's
father/Singathurai in 2005 and executed an Othi deed for
Rs.1,00,000/- and a promissory note for Rs.2,50,000/- in the Sub
Registrar Office, Kambam, on 19.08.2005. Subsequently, after
calculating the interest upto 10.08.2009, it was decided to give
the interest amount of Rs.15,000/- to the plaintiff's father in
three 1installments and for the Dbalance sale consideration of
Rs.1,00,000/-, a mortgage deed was executed on 10.08.2009 itself.
Further on 25.04.2008, a consent agreement was entered into
between the father of the plaintiff and defendants. Thereafter,
on 10.08.2009, the father of the plaintiff's sent a legal notice
to the defendants stating that after paying the amount due to the
plaintiff namely Rs.7,00,000/-, in three installments, the
defendants will get Dback the documents. Thereafter, the
defendants' property in Sy.No.1144/5D was given away by the
defendants to one K.Singadurai on othi basis for a sum of
Rs.5,00,000/- and in that regard, an othi deed was executed,
after receiving a sum of Rs.1,00,000/-. In the event of the
defendants repaying the amount, the documents was agreed to be
returned. It was also agreed to execute a mortgage deed for
Rs.1,00,000/- in favour of the mother of the plaintiff and also to
execute a mortgage deed in favour of Singathurai. In that regard,
the plaintiff and his parents Singathurai and Bavani executed a
consent deed to the defendants on 01.09.2009. From the above said
document, executed Dby the plaintiff and his parents, it 1is
contended that Ex.A.l1/ the suit sale agreement was executed only
as a security for loan transaction and it was never intended to be
acted wupon as a sale agreement. Thus, the defendants seek
dismissal of the suit.

7.The trial court, on the basis of the above pleadings,
has framed the following issues:
1. SHogw  QUud D BLs BTN 6IIPHB OHTHS BT UL” LsTs  1PgSaumadsat
Gamed augl Ffwm?
2.8 afGliu BHeeoufid sumi BeveouPepid Swmsd Smyn?
3.ams G gH memd PWHme uflsTrn  HoL & 6b Hb HHT2
L.eumdy Cemifw BB &7 2 mid HiB S Lemem ufsnyd  FeoL b Hb 5B HHT?
5.Gouml ore0f 601 LPamyp 77

hWSW%%m%ewwgw@m@%&&gg the course of trial, the plaintiff examined
himself as P.w.1 and marked Exs.A.1l to A.5. The
respondents/defendants examined two witnesses as D.Ws.l and D.W.2



and marked Ex.B.l1 to B.o.

9.The trial court, on consideration of oral and
documentary evidence placed before it, found that Ex.A.1l/sale
agreement 1is a registered document and that there was no loan
transaction between the plaintiff's father and defendants as
alleged in the written statement and the fact of Ex.A.l1 Dbeing
executed towards loan transaction is not proved. The trial court
also found that the defendants have not examined any witness to
prove the fact that Ex.B.l1 and Ex.B.4/consent agreement was
executed by plaintiff's parents in the circumstances stated by the
defendants. Hence, the trial court rejected the contention of the
defendants that Ex.A.l1/sale agreement was executed on the basis of
Exs.B.1 & B.4, consent agreement executed by plaintiff's parents
in connection with loan transaction. It is also held by the trial
court that the plaintiff was always ready and willing to pay the
balance sale consideration. Further, he sent a legal notice and
telegram to the defendants, in which, he has expressed his
readiness and willingness to perform his part of agreement. The
evidence let in by the plaintiff has categorically established the
fact that Ex.A.l1 sale agreement was executed. On that basis, the
trial court decreed the suit as prayed for by the plaintiff.

10. Aggrieved over the same, the defendants filed an
appeal in A.S.No.7 of 2014 on the file of the Additional District
Court at Periyakulam.

11.The lower appellate court, on going through the
grounds of appeal, framed the following issues:

“1. BUIT.IT.<D.1 Byl 11 U &1 BL_gId & DMBTAUTH
eT(pdH QBT HE B UL Gat enHm?
2.amdh @ Wynded  Cumiflw af eru  gd Mg WHmis  ufsryd 1w pid
BB Sr 2 mid SIS L Lewar uiflsmgd &L d &b on g WSHT?
3.8 Coed (MUl G AIDED B8 Hb BHT2 "

12.The lower appellate court held that as execution of
Ex.A.1 1is admitted by the defendants, the burden is on them to
prove the claim that Ex.A.l/sale agreement was executed only as
security towards loan transaction. The lower appellate court also
held that the claim of the defendants that Ex.B.l1 and B.4/consent
agreement was executed by the plaintiff 1is not substantiated by

any acceptable oral evidence . The first appellate court held
that Ex.A.l/sale agreement was executed only subsequent to
Ex.B.1l, consent agreement. Likewise, the first appellate court

held that Ex.B.2-notice was sent by the plaintiff's father
Singathurai, but nothing is mentioned in 1t about the consent

deed. It is further held that Ex.B.2 is a transaction between
https:/IhdsdhiRes e BmSgbidhistficess ~ father  Singadhurai and defendants regarding
Sy.No.144/5. It is further held that even though there was

financial transactions between the plaintiff's father and



defendants in respect of some other ©property, it 1is not
established that Ex.A.l/sale deed was executed in connection with
loan transaction. Thus, the first appellate court found that the
defendants have failed to establish the fact that Ex.A.1l/sale
agreement was executed only as a security towards loan
transaction. It was also held by the first appellate court that
the plaintiff was always ready and willing to perform his part of
contract and he has issued a legal notice (Ex.A.2 and Ex.B.)5)
asking the defendants to come forward to execute the sale
agreement and that itself 1is enough to prove the readiness and
willingness of the plaintiff. It 1is further observed that the
plaintiff has also produced the challan dated 12.08.2009 showing
that he has deposited balance sale consideration of Rs.10,000/-.
Thus, on reappraisal of the entire evidence, the first appellate
court held that the plaintiff has established his claim and there
is no error apparent on the conclusion arrived at by the trial
court. On that basis, dismissed the first appeal by judgment
dated 22.12.2015.

13.The defendants, who had lost before the courts below,
aggrieved by the concurrent findings rendered by the trial court
as well as the first appellate court, has filed the present second
appeal. In the memorandum of grounds of second appeal, the
appellant has raised the following substantial questions of law
for consideration:

“1.Whether the alleged sale agreement Ex.A.l is really
a sale agreement or 1is only a security of debt as
contained by the defendant in view of the fact that the
alleged sale agreement states that more than 95% of the
sale consideration was paid as advance and a long period
of one year was given for paying the paltry sum of
Rs.10,000/- at the time of execution of the alleged sale
agreement when the suit property 1s an agricultural
property and not a house site?

2.In the absence of pleading and proof as regards the
alleged readiness and willingness, whether the plaintiff
is entitled to the relief of specific performance?

3.Whether the courts below ought to have drawn adverse
inference under Section 114 (g) of the Indian Evidence Act,
1872 against the plaintiff for his failure to examine his
father as a witness to prove that the alleged sale
agreement 1is true and valid and it 1s not executed as a
security for a debt?

4 .Whether the findings of the courts below that the
plaintiff is entitled to the decre for specific
performance 1is as a result of admission of inadmissible,
irrelevant and 1immaterial evidence and rejection of
material, admissible and relevant evidence and whether

https:/hcservicesewpariy gominpeerieess rse and legally unacceptable finding is liable

to be set aside under Section 100 of C.P.C, 190872
5.Whether the Jjudgment and decree of the first
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appellate court is liable to be set aside for its failure
to apply the letter, spirit and scope of Order 41 Rule 27
of C.P.C, 1908 in the proper perspective?”

14.The learned counsel for the appellants contended that
out of sale consideration of Rs.2,60,000/-, on the alleged date of
sale agreement itself, Rs.2,50,000/- was paid and for the payment
of remaining paltry sum of Rs.10,000/-, the agreement provided for
one year time and that itself will clearly indicate that Ex.A.1l
document was executed only as security for loan transaction. It
is further pointed out that the defendants are entitled to contend
that the nature of transaction, as alleged in the sale agreement

is not true and they are entitled to plead contrary stand. The
defendants also contended that the plaintiff has not proved his
readiness and willingness. It 1is further pointed out that the

plaintiff has not obtained any encumbrance certificate and that
will go to show that the said transaction is only a 1loan

transaction. The learned counsel appearing for the appellants
also contended that they are entitled to produce additional
document to prove the fact of Ex.A.1 sale agreement was not

intended to be acted upon but only executed as security for loan
transaction by letting in additional evidence and their plea for
letting in additional evidence was wrongly rejected by the first
appellate court. Thus, the learned counsel for the
defendants/appellants pleaded that the conclusion arrived at by
the first appellate court and the reason given for the same is not
proper and the same is liable to be set aside.

15.Per contra, the learned counsel for the respondents
contended that the defendants are not entitled to 1let in any
additional evidence to contradict the averments in the
document/Ex.A.1 and any attempt to produce additional evidence, at
the appeal stage cannot be permitted, as it was intended to fill
up the lacunae in the plaintiff's case. The respondents further
contended that D.W.1l in his evidence has not stated anything about
the sale agreement being executed towards loan transaction and no
material 1s available on record to prove the fact of loan
transaction between the plaintiff's father and defendants. Thus,
the learned counsel for the respondents contended that the finding
arrived at by the courts below are based upon proper appreciation
of the materials available on record and the same needs no
interference. Hence, he seeks dismissal of the second appeal.

16.This court has paid its best attention to the impugned
judgments passed by the courts below and perused the records
carefully.

17.It is an admitted fact that Ex.A.l/sale agreement was
https://hesend@esedomtsigov.infpsenviceshe defendants in favour of the plaintiff herein.
However, the defendants contend that Ex.A.l1/sale agreement was not
executed with an intention to sell the property, but only as a
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security towards the loan transaction with the plaintiff and his
father over a period of time and in that regard only, the suit
sale agreement was executed. In the written statement, the
defendants have categorically mentioned about the wvarious loan
transactions between themselves on one side and the plaintiff as
well as his father Singadurai on the other side. The loan
transaction between the plaintiff's father Singadurai and the
defendants is admitted by the plaintiff himself. It is also clear
from the evidence of the plaintiff that his father is in
possession of some other property of the defendants, pursuant to

the earlier one transaction. However, the plaintiff denied the
claim of the defendants that Ex.A.l1 was executed only as security
for loan transaction. The plaintiffs deposed as P.W.1l has

categorically denied execution of Ex.A.l/sale agreement in
connection with Rs.2,50,000/- payable to his father Singadurai by

the defendants herein. In his evidence, P.W.l1 also denied any
knowledge about the execution of any document by the defendants in
favour of his father in connection with loan transaction. The

learned counsel for the defendants contend that P.W.l1 has only
stated that he is in no way connected with the documents executed
by the defendants in favour of his father, but, he has not denied

categorically the loan transaction between them. The courts below
have held that in spite of alleging in the written statement about
the loan transactions, the defendants have not produced any

documents relating to the said loan transaction before the court
and as such, the claim of the defendants cannot Dbe accepted.
Admittedly, the defendants have failed to produce any document in
support of their contention of earlier loan transactions Dbefore
the trial court. However, the defendants filed I.A.No.471 of 2014
in A.S.No.7 of 2014 before the first appellate court under Order
41 Rule 27 C.P.C to receive the documents executed in favour of
the plaintiff's father as additional evidence to substantiate
their claim. The said I.A.No.471 of 2014 was dismissed by the
first appellate court on the ground that even though the documents
sought to be produced as additional evidence are certified copies
of registered documents, as they were all available even during
the proceedings in the trial court and the defendants have not
stated any acceptable reason for not producing them at the
earliest stage, dismissed the application to receive additional
documents. The defendants/appellants herein in the grounds of
appeal and also in oral arguments, contended that the first
appellate court failed to appreciate the provisions of Order 41
Rule 27 C.P.C in proper manner and has dismissed I.A.No.471 of
2014 mechanically without any application of mind. Hence, the
defendants seek to entertain the said I.A.No.471/2017 in the
interest of justice.

18.The learned counsel for the appellants/defendants
https://hesepieésedisgv.itbsarticesse ven assuming that there was delay on the part of
the defendants in producing the documents, if the court feels that
the additional documents sought to be produced will throw light on
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germane issue and will help the court in arriving at Jjust and
proper conclusion, then the application to receive additional
evidence should be allowed. In support of the same, he relied
upon the ruling reported in JT 2002(6) Sc 16, (Syed Shah Mohammed
Quadri & S.N.Variava), wherein, it 1is held as follows:

“7. Now it 1s clear that Rule 27 deals with
production of additional evidence 1in the appellate
court. The general principle incorporated in Sub-rule
(1) is that the parties to an appeal are not entitled
to produce additional evidence (oral or documentary)
in the appellate court to cure a lacuna or fill up a
gap 1n a case. The exceptions to that principle are
enumerated thereunder in Clauses (a), (a) and (b). We
are concerned here with Clause (b) which 1is an
enabling provision. It says that 1if the appellate
court requires any document to Dbe produced or any
witness to be examined to enable 1t to pronounce
Judgment, it may allow such document to be produced or
witness to be examined. The requirement or need 1is
that of the appellate court bearing in mind that the
interest of Justice 1s paramount. If it feels that
pronouncing a judgment in the absence of such evidence
would result in a defective decision and to pronounce
an effective Jjudgment admission of such evidence 1is
necessary, Clause (b) enables it to adopt that course.
Invocation of Clause (b) does not depend upon the
vigilance or negligence of the parties for it 1is not
meant for them. It is for the appellant to resort to
it when on a consideration of material on record it
feels that admission of additional evidence is
necessary to pronounce a satisfactory judgment in the
case.”

19.Likewise, the learned counsel for the
appellants/defendants contended that the wultimate goal of the
court 1is to render justice and for that, it 1s necessary to admit
the additional evidence, when the same relates to crux of the
matter to be decided. In support of the same, he relied upon the
ruling of this court reported in (2010) 1 MLJ 1019 (K.V.Ramasamy
and another Vs. K.V.Rahgavan and Others), wherein, it 1is held
follows:

“27.From the decisions referred to supra, it is

made clear to the Court that the word "shall"

mentioned in the Order 41 Rule 27(2) of the Code

of Civil Procedure is nothing but directory and

not mandatory, and even 1f sufficient reasons

have not been assigned for admission of

https://hcservices.ecourtgghdhesgndgesh 1 evidence, such admission would not be

vitiated. Further it is made clear to the Court
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that the Courts shall not dwell upon

technicalities mentioned in law. The ultimate

goal of the Court is to render justice and under

the said circumstances, the Court can admit

important and also necessary piece of evidence

even in appellate stage. Therefore, the argument

advanced by the learned senior counsel appearing

for the appellant in Appeal Suit No.176 of 2001

is really having subsisting force. Under the

said circumstances, the petitions filed in

M.P.Nos.1l of 2008 & 1 of 2009 are allowed and

the documents filed thereon are marked as

Exs.A26 to A32.”

20.The learned counsel for the defendants also relied
upon the ruling of this court reported in 2002-1-L.W.-330,
R.M.Natarajan Chettiar Vs. Sahul Hameed and Annammal to contend
that the courts of law exist not to punish the litigants for the
lapses but only to render justice. In the said Jjudgment, it 1is
held as follows:
“It 1is hardly necessary to emphasise that the
courts of law exist not to punish the litigants for
their lapses, but to render justice.

Learned Subordinate Judge, in my view, has
overlooked all the crucial aspects of the matter,
particularly that there would no gain or advantage to
the plaintiff by delaying the trial in a money suit
instituted by him. No doubt, there is a lapse on the
plaintiff, but that is not a ground to punish him by
preventing him to let 1in Dbest possible and relevant
evidence. In my view, learned Subordinate Judge
should have allowed the application on payment of
heavy costs.”

Thus, the defendants plead to permit them to let in additional
evidence by allowing I.A.No0.471/2017 which has been dismissed by
the first appellate court.

21.0n the other hand, the learned counsel for the 1°°
respondent/plaintiff relying upon the ruling reported in 2017 (4)
CTC 876 (D.Vijayalakshmi Vs E.Vedagiri), contended that the
defendants could very well have filed similar applications before
the trial court, but they failed to do so and hence, it 1is not
open to them to seek permission to receive additional documents in
the first appellate court that too belatedly with the intention to
fill up the lacuna in their case.

22 .However, considering the reason stated Dby the

defendants and the fact that in the written statement, it 1is
https://heseqveesgeyurts.gowin/esprvicest ated about the various loan transactions and the
documents executed in favour of the plaintiff's parents and only
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those documents are now sought to be produced and further as they
are all are copies of registered documents, the objection raised
by the plaintiff cannot be accepted. Further, the contention of
the defendant is that Ex.A.l/sale agreement was executed only as a
security for 1loan transaction and it was never intended to be
acted upon as a sale agreement and that is why the plaintiff,
after paying Rs.2,50,000/- out of Rs.2,60,000/- of sale
consideration, has taken one year time to pay the balance amount.
This according to the defendants will clearly show that the
agreement was executed only as security for the loan transaction.
The fact of executing Ex.A.l/sale agreement is not denied by the
defendants. However, the contention of the defendants is that
they have already on several occasions received money from the
plaintiff and his parents as loan and as security for the same,
the said Ex.A.l1 agreement was executed. Thus, according to the
defendants, Ex.A.l/agreement of sale was not intended for selling
the suit property, but executed only as a security for loan
transaction. Therefore, it 1s contended that the issue which
arise for consideration is whether the defendants executed Ex.A.1l
agreement of sale with an intention to sell the suit property to
the plaintiff or they executed the said agreement of sale as a
security for the loan obtained by them. It is stated by the
defendants that to decide that issue, the additional evidence
sought to be produced by them is absolutely necessary.

23.It 1s admitted by both sides that out of sale
consideration of Rs.2,60,000/- on the date of agreement itself,
Rs.2,50,000/- was paid and only a sum of Rs.10,000/- remain to be
paid. The time fixed for completion of sale as per Ex.A.l is one
year. Pointing 1t out, the 1learned counsel for the defendants
contended that 1if it was a genuine sale agreement (after paying
major portion of the amount), the plaintiff would not have taken
one year period for paying remaining sum of Rs.10,000/- and only
because the transaction is a loan transaction, one year time was

given for completion of sale agreement. It is also pointed out
that possession was not given on the date of agreement and nothing
is mentioned in Ex.A.l1/sale agreement about the same. On the
other hand, the plaintiff claims that ©possession was given
subsequently, since major portion of the amount was advanced by
them to the defendants. Disputing the same, the defendants
contend that the property is 1in possession and enjoyment of the
plaintiff's father since 2003, in connection with loan
transaction, as per documents executed earlier. Refuting the

same, the plaintiff stated in his evidence that the property in
possession of his father is not the suit property, but, it is some

other property of the defendants. As stated earlier, the
existence of loan transaction between the plaintiff's father and
defendants is admitted by the plaintiff. In such circumstances,

https://hdséndses. cdevfsqovintacsdndces p lead to receive the additional documents, which
are executed in favour of plaintiff's parents as security in the
loan transaction.
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24 .The learned counsel for the plaintiff contended that
there cannot be any oral evidence or pleadings in contrary to the
averments in Ex.A.l/sale agreement, which is a written document.
However, disputing the same, the learned —counsel for the
defendants contended that they are not trying to vary the terms of
contract, but only trying to demonstrate that the parties had a
different understanding of the agreement and they never intended
to act upon Ex.A.1l. In such circumstances, 1t 1is pointed out by
the defendants that as per Section 92 of the Indian Evidence Act,
the defendants are entitled to let in additional evidence to prove
the fact that Ex.A.l1 was not sale agreement, but only executed as
security for the loan transaction. In support of that, he relied
upon the ruling of this Court, in 2008 (2) CTC 382 (P.Sampoornam
and Others Vs L.T.Somasundaram and Others), wherein, this court
has held as follows:

16. In the decision reported in 2004 (4) SCC 794

= 2004-4-L.W.53, the Supreme Court has held as under
in paragraph 9:
"... An enquiry 1into reality of transaction 1is not
excluded merely by availability of writing reciting
the transaction. Tyagaraja Mudaliyar vs.
Vedathanni (AIR 1936 PC 70: o4 1A 126=(1930) 43
L.W.271) 1is an authority for the proposition that the
oral evidence in departure from the terms of a written
deed is admissible to show that what is mentioned in
the deed was not the real transaction between the
parties but it was something different..."

17. From the above ratio laid down by the Supreme
Court, when we analyse the stand of the parties,
according to the appellants, irrespective of the fact
that Ex.A.l1 came into being, it was contended that the
deed was never intended to be acted upon and that it
was a sham document. When the said stand is probed
into further, as held by the Supreme Court, the bar
under Section 92 of the Indian Evidence Act vis-a-vis
Ex.A.1 would operate if only the appellants attempt to
rely upon Ex.A.l agreement and simultaneously sought
to vary and contradict its terms. Such is not the case
of the appellants. The appellants are not attempting
to contend that the terms contained therein are to be
varied of that the evidence let in on their side was
to contradict the terms contained therein. According
to the appellants, the entire evidence 1let 1in both
oral and documentary, was only to demonstrate that in
spite of existence of Ex.A.1l, it will have to be held
that the parties had a different contract altogether
was never intended to be acted upon. At the
risk of repetition, we state that applying the ratio
laid down by the Supreme Court, such a stand of the
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appellants was certainly not prohibited under Section

92 of the Indian Evidence Act."

Similarly, he relied wupon the Jjudgment of this Court in
Lakshmamma Vs. Rathinamma reported in 2011 (5) CTC 543, wherein,
it is held as follows:

“Therefore, having regard to the Supreme Court
Judgments relied upon in the judgment reported in 2007-
1-ILW 309,in the case of Kamireddi Sattiaraju & another
vs. Kandamuri Boolaeswari, the appellant is entitled to
plead that Ex.Al was not intended to be acted upon as
an agreement of sale and it was executed only as a
security and Sections 91 and 92 are not bar for letting
in any such evidence.”
25.It is clear from the above said ruling relied upon by
the defendants that in the cases, where the party concerned 1is
trying to let in additional evidence to prove that the document
challenged by him was not intended to be acted upon and there was
no attempt to contradict the terms contained therein, the same 1is
to be permitted.
26.In the case on hand, as stated above, the issue
whether Ex.A.l/sale agreement was intended to be acted upon or it
was only executed as security for the loan transaction 1is the
point to be considered. The documents sought to be produced by
the defendants, as per I.A.No.471 of 2014 would throw light on the
said issue and 1is therefore necessary for pronouncing judgment in
the case. Apparently, the documents will enable the court to
arrive at a Jjust and correct conclusion as to whether 1loan
transaction existed between plaintiff's parents and defendants and
whether Ex.A.l/sale agreement was executed in that regard. In
such circumstances, the plea of the defendants that the
application under Order 41 Rule 27 of C.P.C is to be entertained
has to be accepted, as the finding of the first appellate court to
the contrary 1is unsustainable and the same is liable to be set
aside.

27.Accordingly, the order dated 22.12.2015 passed 1in
I.A.No.471 of 2014, passed by the first appellate court 1is set
aside and the said I.A is allowed. Further, the first appellate
court held that the burden is on the plaintiff to prove the fact
that Ex.A.l/sale agreement was entered into only as a security for
loan transaction and the defendants contend that it 1is not
correct. It 1s contended by the 1learned counsel for the
defendants that the courts below have shifted the burden on the
defendants wrongly and as their contention is not to contradict
the contents of Ex.A.l/sale agreement, but only the purpose for
which it 1is executed. The approach of the courts below 1is not
proper and the burden should be placed on the plaintiff to prove
the fact of Ex.A.l/sale agreement was executed only for the
https://ngsenvicgs@eousts aoviin/hesenicesi ng the suit property. In such circumstances, the
contention of the defendants that the Jjudgment of the first
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appellate court is to be set aside and opportunity should be given
to him to produce additional evidence 1is just and proper and in
view of the above said discussions and the fact that the order
passed in I.A.No.471 of 2014 by the first appellate court 1is set
aside, this matter is to be remanded back to the first appellate
court, for fresh disposal. The point is answered accordingly.

28.In the result, the second appeal is allowed and the
judgment and decree passed by the first appellate court is set
aside and the case is remanded back to the first appellate court
for fresh disposal in accordance with law, after giving
opportunity to the parties to produce documents, as per order
passed by this court, in allowing I.A.No.471/2017. The first
appellate court will dispose of the appeal on the Dbasis of
available materials and further evidence let in pursuant to the
order passed 1in I.A.No.471 of 2014 Dby this court as early as
possible, preferably within a period of three months from the date

of receipt of copy of this order. No costs. Consequently,
connected miscellaneous petition is closed.
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