1

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED:21.11.2017
CORAM
THE HONOURABLE MR.JUSTICE S.BASKARAN

S.A. (MD) .No.466 of 2013
Papammal ...Appellant/Defendant

Vs.
.Andichiammal (died)
.Rajendran
.Stalin
.Latha
.Jegajothi

g N

(R2 to RS brought on record as LRs of the
deceased RR1 vide memo Sr.No.4310 dated 06.09.2016 &
order dated 14.11.2017 in SA(MD)No.466/13)
Respondents/Plaintiffs

Prayer: This Second Appeal 1s filed under 100 of Civil Procedure
Code, against the Judgment and Decree dated 10.10.2012 passed in
A.S.No.66 of 2000 by the learned Subordinate Judge, Kovilpatti,
confirming the Jjudgment and decree dated 02.08.2011, passed in
0.5.No.116 of 2000 on the file of the District Munsif, Kovilpatti.

For Appellants : Mr.Pon Senthil Kumaran
For Respondents : Mr.B.Rajesh Saravanan
for RR-2 to 5
R-1 died
JUDGMENT

Challenging the Jjudgment and decree dated 10.10.2012,
passed 1in A.S.No.66 of 2000 by the 1learned Subordinate Judge,
Kovilpatti, by confirming the judgment and decree dated
02.08.2011, passed in O.S.No. 116 of 2000 on the file of the
learned District Munsif, Kovilpatti, the present second appeal has
been preferred. The defendant, who lost before the courts below is
the appellant herein.

2.For the sake of convenience, the parties will

hereinafter be referred to as they were arrayed in the trial
court.

3.The first plaintiff married the deceased Poochandi and

out of their wedlock, she gave birth to 2 to 5 plaintiffs herein.

The said Poochandi passed away on 12.05.2000. The said Poochandi

https:/hesesvjeepaequrigavinbesesestan  in the Postal Department and after retirement,

he was receiving pension till his death. Poochandi married one
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Saraswathi and after her demise, he married the first plaintiff
herein. After the death of Poochandi, when the first plaintiff
approached the Postal Department for disbursement of his death
benefits, the same was objected to by the defendant herein
claiming herself as the wife of the deceased Poochandi. The
plaintiffs contend that the deceased never married the defendant
and as such, she has got no right to interfere with the
plaintiffs' right to receive the death benefits of Poochandi.
Hence, the plaintiffs seek to declare themselves as legal heirs of
deceased Poochandi and to restrain the defendant from interfering
in the right of plaintiffs to receive the death benefits.

4.0n the other hand, opposing the plaintiffs' claim, the
defendant entered appearance and filed their statement refuting
the averments made in the plaint. The defendant contends that the
first plaintiff is her own sister and as the deceased Poochandi
and the first plaintiff were employed, with the consent of first
plaintiff, late Poochandi married the defendant to take care of
the family. Further as the first plaintiff developed illicit
relationship with another person and stayed away from the deceased
Poochandi, their marriage was dissolved as such, as per the
panchayat's decision and the marriage dissolution deed was
registered on 14.07.1960. The certified copy of the same 1is
produced as Ex.B.3. It is further stated by the defendant that
her marriage with Poochandi took place in the presence of the
first plaintiff with her consent only. It is further stated that
no steps was taken by the first plaintiff to set aside the said
marriage dissolution deed. Further, the dissolution of marriage
between the first plaintiff and Poochandi took place only due to
the illicit relationship developed by the first plaintiff herein.
Thereafter, the first plaintiff filed 0.S.No.73 of 1993, seeking
maintenance and the order passed in I.A.No.677 of 1993 in the said
suit 1is produced as Ex.B.1O0. It 1is further stated by the
defendant that the deceased Poochandi in his office records has
shown the defendant as nominee and she alone 1is entitled to
receive the amounts due to deceased Poochandi. Thus, the
appellant/defendant seeks for dismissal of the suit.

5.The trial court, on perusal of the pleadings, framed
the following issues:

“1.aups Keoi  aumHBai 101" b G SDF HIGUTET LLF & T600f 19 UNs0i
MMM &b 62

2.5&5 % &yl et semen  CIFIT & STHEHTD UIT & B ert LS &
umg's s uL” Gaf aem?
https://hcservices.ecourts.gov.infhcsenvid@sAITS GBI &l @ BB &7 S 2 NI% H& L° Lear  uifsmyd

ATEHBEHS & BB BB 5B HHT?
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L .Gauml efeoi 601 UIPSTFD UTHBEHS & HOL & H& Hdb as@rr?"

6.During the course of trial, the first plaintiff
examined herself as P.W.1l and another witness as P.W.2 and marked
Exs.A.1 to A.5. On the side of the defendants, D.Ws.1l & 2 were
examined and Exs.B.l1l to B.10 were marked.

7.The trial court, on consideration of the pleadings as
well as oral and documentary evidence, found that the dissolution
of marriage between the the deceased Poochandi and the first
plaintiff is not established and as such, the alleged marriage
between the deceased Poochandi and the defendant is illegal and
on that basis, decreed the suit, holding that the plaintiffs and
the children born to deceased Poochandi and defendant herein as
legal heirs are the persons entitled to receive the amount due to
the late Poochandi.

8.Aggrieved over the said Jjudgment and decree of the
trial court, the defendant/appellant filed A.S.No.66 of 2011 on
the file of the Sub-Court, Kovilpatti. The lower appellate court,
on going through the grounds of appeal framed the following point
for determination:

“@JB & CoeY 1psmDUW® (b  DMUDHE BFH Hd HHT2 Ded e

9.The lower appellate court, on the basis of available
materials on record, held that the fact of marriage between first
plaintiff and deceased Poochandi was dissolved on 14.07.1960 was
not proved and as such, the marriage between the defendant and
deceased Poochandi has taken place only during the subsistence of

first marriage and as such, the said marriage between the
deceased Poochandi and the defendant herein is not legal.
Further, the first appellate court held that P.W.2/son of deceased
Poochandi has categorically stated 1in his evidence that his
father deceased Poochandi and his mother/first wife 1lived
together till the death of Poochandi and other plaintiffs born to
them were living with the parents only. Further, P.W.2, stated

that he was born on 04.06.1961, as evidenced by Ex.A.5/S.S.L.C
Book and 3 to 5 plaintiffs were all born subsequent to 1960 only.
As per Ex.A.l/Death Certificate, Poochandi passed away on
15.05.2000. The first appellate court, pointing it out observed
that if the first plaintiff and deceased were not living together,
the other plaintiffs would not have born, after 1960 and as such,
the claim of the defendant that the marriage between the first

plaintiff and Poochandi was dissolved and they were 1living
separately cannot be accepted. On the Dbasis of the said
conclusion, the first appellate court dismissed the appeal filed
by the defendant by its Jjudgment dated 10.10.2012. Challenging

https://hdséivdes k@@t dodittigseidfess the same, the present second appeal is filed.
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10.In the memorandum of grounds of appeal, the following
substantial questions of are raised by the appellant/defendant:

“1.Whether the courts Dbelow are Jjustified Dby
granting decree, when Ex.B.3 shows the 1° plaintiff was
divorced by the deceased ©Poochandi long back on
04.07.19607

2 .Whether the courts below justified in disbelieving
the customary divorce between 1°° plaintiff and Poochandi
in the light of Ex.B.3?

3.Whether the courts below are justified in granting
the relief sought for by the plaintiff without
challenging Ex.B.3?"

11.The learned counsel for the appellant/defendant
vehemently contended that the courts Dbelow have failed to
appreciate the fact that under Ex.B.3, the marriage between the
deceased Poochandi and the first plaintiff was dissolved.
Further, the claim of defendant that the divorce was given, as per
the custom prevailing in their community was not appreciated
properly. Further, Ex.B.3, dissolution deed is not set aside till
date and it is a document of more than 30 years old and these
factors were not taken into consideration by the courts below
properly. Hence, the defendant/appellant seeks to set aside the
finding of court below and seeks interference of this Court with
the judgment passed in A.S.No.66 of 2011 by the first appellate
court.

12.Per contra, the learned counsel for the
respondents/plaintiffs would contend that there is nothing on
record to prove the alleged marriage between the defendant herein
and deceased Poochandi. Further, as the marriage between the
first plaintiff and deceased was not dissolved and the fact of
their marriage was 1in existence, at the time of alleged marriage
of defendant and Poochandi, the second marriage cannot be a valid
one and the same has been considered Dby the courts below
elaborately and have reached a conclusion to uphold the claim of
plaintiffs/respondents and as the findings are concurrent in
nature, interference is not warranted at the hands of this court,
while exercising jurisdiction under Section 100 of Civil Procedure
Code. Thus, the learned counsel for the plaintiffs/respondents
prays for dismissal of the second appeal.

13.This Court considered the rival submissions and

perused the impugned judgments passed by the courts below. The
materials available on record was also considered by this Court.
The fact that the first plaintiff and defendant are own sisters is
admitted. Similarly, the claim of the first plaintiff that she
was married to Poochandi and gave birth to four children is also
https://hgsenvicesdcowtpagtimdserviced, 1 kewise, the fact that the deceased Poochandi was
employed in Indian Postal Department and he was receiving pension
till his death in 2000 is also admitted by both sides. The claim
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of the plaintiffs is that the second defendant, who has no Iocus
standi 1s preventing the plaintiffs from receiving the pensionary
benefits and other amounts, due to the deceased Poochandi from
the Postal Department. The rival claim of the defendant is based
on her alleged marriage with  Poochandi. Further, the defendant
being the nominee, as per the records of the Postal Department,
she claims that herself alone 1is entitled to receive the amounts
due to Poochandi. The fact of Poochandi having died 1is
established by Ex.A.l-Death Certificate. The contention of the
plaintiffs is that the first plaintiff married the deceased
Poochandi about 60 vyears ago and other plaintiffs are their
children is not disputed by the defendant. It is only alleged by
the defendant that subsequently, the first plaintiff developed
illicit dintimacy with some other person and went away from
Poochandi's family and as such, the marriage was dissolved in the
presence of panchayatars and the marriage dissolution deed copy is
produced as Ex.B.3. However, the plaintiffs have disputed any
such occurrence or execution of any marriage dissolution deed.
Even assuming that such occurrence took place, the same cannot
legally dissolve a marriage unless and until it 1is averred in the
pleadings that such customary practice existed and substantiated

with supporting evidence. In the case on hand, the plaintiffs
have not averred in the plaint about the existence of any such
customary practice in their community. In such circumstances,

even if Ex.B.3 1is a registered document, the same cannot be relied
upon to conclude that the marriage Dbetween Poochandi and first
plaintiff was dissolved. Further, the son of deceased and the
first plaintiff, who deposed as P.W.2 stated that he was born on
04.06.1961 and as proof of his date of birth, his S.S.L.C
Certificate/Ex.A.5 1is produced as Ex.A.5. According to him,
plaintiff Nos.2, 4 and 5 were born subsequently only. In such
circumstances, the claim of defendant that the first plaintiff's
marriage with Poochandi was dissolved during 1960 itself and they
lived separately cannot be accepted as true. Further even
assuming that the dissolution of marriage took place, 1in the
absence of any pleadings and evidence to prove that such custom
existed in the community of plaintiffs, Ex.B.3 1s not sufficient
to prove that the marriage between Poochandi and first plaintiff
was dissolved. Further, the defendant in her evidence admitted
that her marriage with deceased Poochandi took place, while the
marriage between the first plaintiff and Poochandi was in force.
D.W.1l also admitted in her evidence that Poochandi married her as
second wife to take care of the family, since Poochandi and his
first wife/first plaintiff herein were employed. Thus, 1t 1is
clear that the first marriage of Poochandi with first plaintiff
was not dissolved, when he married the defendant herein. In such
circumstances, 1in the eye of law, the said marriage Dbetween
Poochandi and defendant has no legal sanctity, since the earlier
https:/hep@nvices p@a@tegowiaigsemiey dissolved in any manner known to law. Therefore,
only the first plaintiff, who 1s the 1legally married wife of
Poochandi and the other plaintiffs, who are their children can
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claim right as legal heirs of Poochandi. It is admitted by P.W.2
in his evidence that out of wedlock of Poochandi and defendant,
four children were born to them. The said four children born out
of alleged wedlock of deceased Poochandi and defendant are also
legitimate children under Section 16 of Hindu Marriage Act and as
such, they are also entitled to claim share as the legal heirs of
deceased Poochandi. The plaintiffs herein have expressed their
willingness to give share due to the children born to defendant
and deceased Poochandi herein. In such circumstances, the claim
of the plaintiffs is Jjust and proper and the same 1is to be
accepted. Further, the defendant even if shown as nominee in the
records, she can only receive the amount on behalf of the legal
heirs and distribute the same. Apart from that, the defendant
cannot claim any right 1in the property and amount due to the
deceased Poochandi. In the light of the above said discussions,
this Court is of the view that the conclusion arrived at by the
courts below 1is Dbased on proper appreciation of the materials
available on record and the same needs no interference.

14.In the result, the second appeal is dismissed, by
confirming the judgment and decree passed by the courts below. No
costs.
sd/-
Assistant Registrar (CS-1I)
/True Copy/
Sub Assistant Registrar
To
1. The Subordinate Judge, Kovilpatti.
2. The District Munsif, Kovilpatti.
3. The Section Officer (Two copies)
V.R Section,
Madurai Bench of Madras High Court,
Madurai.
VS
VB/GT/SAR4/31.01.2018/6P/5C

Judgment made in
S.A.No. (md) .No.466 of 2013
21.11.2017
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