
 IN THE HIGH COURT OF JUDICATURE AT MADRAS

Reserved on:     28.03.2017

Verdict on   :     10.04.2017
  

CORAM

THE HONOURABLE Mr. JUSTICE  M.M.SUNDRESH

 W.P.No.42261 of 2016
W.M.Ps.No.36237 & 36238 of 2016

1.M.Udayakumar

2.M.P.Arunkumar

3.K.Thangavel                                .. Petitioners

                                             

 Vs. 

1.The Government of Tamil Nadu,
 Represented by its Principle Secretary,
 Energy Department, Secretariat,
  Chennai-600 009.
 
2.TANTRANSCO,  Represented by its Chairman,

  10th Floor, NPKRR Maligai,
  144, Anna Salai, Chennai-600 002.
 
3.The Superintendent Engineer, 
  General Construction Circle,
  TANTRANSCO, Tata Bad, Coimbatore.
 
4.The District Collector,
  Thirupur District, 
  Thirupur.

5. The District Collector,
Karur District 
Karur.                  ..Respondents

                                                                
            Writ  petition  is  filed  under  Article  226  of  the
Constitution  of  India  praying  for  an  issuance  of  writ  of
certiorarified mandamus to call for the records of the impugned
orders  made  in  Na.Ka.No.3238/2014/004  dated  24.10.2015  and
R.C.No.H3/12977/  2015  dated  30.10.2015  respectively  passed  by
the respondents 4 and 5 culminating in the order of the fourth
respondent  dated  22.07.2016  vide  in  3238/2014/004,  quash  the
same  and  consequently,  forbear  the  respondents  and  their
subordinates from laying the proposed 230 KV transmission lines
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through  Kudalur  East  and  West,  Kodandur,  Thennilai  South,
Monjanoor,  Ellakadu,  Ramachandrapuram,  Poomandamvalasu,
Mettupalayam, Valliyachal and Rasathavalasu Village in Thirupur
and  Karur  District  respectively  and  also  to  consider  the
petitioners’  alternate  proposal  for  laying  the  above  stated
transmission lines.

 

         For petitioners   :   Mr.N.L.Rajah, Senior Counsel 
                               for Mr. M.R.Jothimanian

            For respondents :  Mr.Manishankar,
                                    Additional Advocate General 

Assisted by  
                                                                 
                MR.S.K.Rameshwar for R2 & R3

  Mr.S. Diwakar, Special Government
       Pleader,and                    

   Mr.M.Elumalai,
                          Government Advocate for R1, 4 & 5

                                    

                       ORDER

This is the second round of litigation at the instance of
the petitioners  seeking to challenge the impugned proceedings
with  the  consequential   direction   forbearing   them   from
laying  the  proposed transmission lines through their lands
with the further direction to consider the alternative proposal
sought by them.

2. The petitioners are the owners of the land through which
overhead line was sought to be laid by the respondents 2 and 3,
pursuant  to  the  scheme  for  which  erection  of  the  line  was
approved  by  the  first  respondent  vide  Government  Order  in 
G.O.Ms.No.74 Energy (A1) Department, dated 26.11.2015.  A scheme
was sanctioned with the total cost of Rs.12861.62 lakhs.  It was
published  in the Gazette and through newspapers, both English
and Tamil.  The following is the relevant data qua the project.

“a.  The  project  consists  of  erection  of  a
total of 124 towers.

b. Work has commenced on erection of over 100
towers.

c.  Foundation  has  been  completed  in  100
locations out of 124.

d. Erection of  towers in 66 locations.

e. Out of the petitioners’ lands, no work has

commenced  over  the  1st petitioner’s  land
(covering 2 towers), as regards petitioners 2
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and 3 (1 and 2 towers respectively) foundation
has been completed.”

3. The scheme runs through several villages.  The project
has  already  been  in  progress.  There  is  no  change  in  the
original alignment made.  It was formulated after taking into
consideration of the relevant materials.

4. The petitioners, being the land owners, earlier filed a
writ petition in W.P.No.23265 of 2015, which was disposed of on
31.07.2015 in the following manner.

“Though  the  petitioner  prayed  for  a  larger
relief, this Court, in the light of the above
facts and circumstances and without going into
the merit of the claim projected by him, directs
the respondents 2 and 3 to consider and dispose
of  the  petitioner’s  representation  dated
5.5.2015,  in  accordance  with  law,  within  a
period of four weeks from the date of receipt of
a  copy  of  this  order  and  till  then,  the
respondents 1 and 4 shall defer further decision
with  regard  to  the  erection  of  electric
poles/pylons on the lands of the petitioner. 
The writ petition is disposed of accordingly. 
No costs. Consequently, connected miscellaneous
petitions are closed.” 

5. Accordingly, the fourth respondent has passed the order
dated  24.10.2015  considering  the  case  of  the  petitioner.  
Resultantly,  the  subsequent  order  passed  by  the  fifth
respondent dated 30.10.2015  is also put into challenge.  The
fourth  respondent  has  passed  another  consequential  order  on
22.07.2016, which is also incidentally challenged.

  6. The learned Senior Counsel appearing for the petitioner made
three submissions.  Firstly, it is submitted that there is no
prior  approval  as  mandated  under  Section  68  of  the  Indian
Electricity  Act,  2003.  Secondly,  the  Government  Order  relied
upon by respondents 2 and 3 granting approval being subsequent
to  the  project  is  not  in  compliance  with  Section  68  of  the
Indian Electricity Act, 2003 and in any case, the same has been
passed in an arbitrary manner  and on a non application of mind. 
 Thirdly,  it  is  submitted  that  the  relevant  rules  are  not
followed while  laying down the line and the original proposed
line  has  been  changed.  In  support  of  his  contention,  the
learned  Senior  Counsel  has  made  reliance  on  the  following
decisions.

1.     R.Santhana Raj and another V. The Chief
Engineer, Non Conventional Energy Source, Anna
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Salai, Chennai and others (W.P.(MD)No.8844 of
2011 dated 08.11.2011);

2.     Mary and others  V. The Chairman, Tamil
Nadu  Generation  and  Distribution  Corporation
Ltd., Anna Salai, Chennai-600 002 (W.A.No.1681
of 2014 dated 07.04.2015);

3.     Nature  Lovers  Movement  V.  State  of
Kerala and others ((2009) 5 Supreme Court Cases
373); and

4.     State of U.P. and others V. Rajiv Gupta
and  another  (  (1994)  5  Supreme  Court  Cases
686). 

7. The learned Additional Advocate General appearing for
respondents 2 and 3 would submit that permission for erecting
the power evacuation line work under Sections 68 and 144 of the
Indian  Electricity  Act,  2003,  has  been  obtained  twice  in
G.O.Ms.No.102  Energy  (CO)  Department  dated  10.12.2009  and
G.O.Ms.No.74 Energy (A1) Department dated 26.11.2015.  On the
earlier occasion, orders have been passed as per Sections 68 and
164 of the Indian Electricity Act, 2003 and on the subsequent
one, it was passed under Section 68 of the Indian Electricity 
Act, 2003.  What is relevant under Section 68 of the  Indian
Electricity  Act, 2003, is that permission  before erection of
the electricity high tension lines  and not before formation of
the  scheme.  The   orders  have   been   passed on  a  careful
consideration of the available materials on record.  There is no
realignment  of the route  as alleged.  The entire aspect  from
the point of view of the scheme  is the public interest and the
interest of various stakeholders, including villagers have been
taken into account.  The work is nearing completion at various
areas.  The  scheme  itself  is  meant  for  the  public.  The
petitioners  being  the  agriculturists  are  not  affected
substantially.  By  the  proposed  scheme,  many  houses  will  be 
given electricity.  The orders have been passed by the fourth
respondent by considering the relevant materials.  Due process
has  been  followed.  The  parameters,  such  as,  avoiding  major
villages, townships, open borewells, quarries, solar plant lands
and  dense  coconut-fields  have  been  taken  into  consideration
apart from future load growth  using a single corridor, using 
multi circuit towers  etc.   The rules sought to be relied upon
by the petitioner   do not apply to a scheme to be carried out
meticulously with a minimum damage, if any and in any case, the
work is yet to be completed over the petitioners’ lands.  On the
power  of  respondents  2  and  3   and  the  role  of  the  fourth
respondent  reliance  has  been  made  on  the  judgment  of  the
Division  Bench  in  M/S  SRI  VIGNESH  YARNS  PRIVATE  LIMITED  V.
S.SUBRAMANIAN AND OTHERS (2013 (1) Law Weekly 170).
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            8. Section 68 of the Indian Electricity Act, 2003,
deals  with  the  role  of  the  first  respondent  in  granting
administrative  approval  for  electricity  high  tension  lines. 
Admittedly,  such  an  approval  has  been  granted  by  the  first
respondent twice, which are not put into challenge.  There is a
difference between an administrative order and an quasi judicial
order.  There  is approval for the scheme already formulated  by
respondents 2 and 3. Therefore, the contention of the learned
Senior  Counsel  appearing  for  the  petitioner  even  before  the
scheme such an approval is required cannot be countenanced as it
is only meant for overhead electricity high tension lines.  For
the petitioners’ lands, the said exercise is yet to be done and
therefore, there is no post facto approval as alleged. Hence,
the contentions 1 and 2 sought to be raised are hereby rejected.
There need not be a separate order for every overhead line. 

          9.    Respondents 2 and  3 in the counter affidavit 
clearly stated that there is no change in the original proposed
route.  Therefore the said contention is also rejected in the
absence  of any material  to back the allegation.  The documents
filed by the respondents would show that meticulous preparation
has  been  made  for  carrying  out  the  project  in  the  public
interest.  As rightly held by the Honourable Division Bench of
this  Court  in   M/S  SRI  VIGNESH  YARNS  PRIVATE  LIMITED  V.
S.SUBRAMANIAN AND OTHERS (2013 (1) Law Weekly 170), the role of
the District Collector, the fourth respondent is very limited
under Section 16 of the Indian Telegraphic Act, 1885.  The power
of this Court through its judicial review over a decision  made
by  the  competent  authority  consisting  of  experts  is  very
limited.  This Court does not find neither any mala fides nor
arbitrariness  qua the respondents.  As rightly submitted by the
learned  Additional  Advocate  General,  the  rules  sought  to  be
relied upon by the petitioners do not apply to the case on hand. 
 In  any  case,  the  lines  are  yet  to  be  erected  over  the
petitioners’ lands.  The  scheme is nearing completion.  There
is an element of public interest involved.  It is not, as if,
the agricultural operation of the petitioners is being held up 
by the scheme.  We are also not dealing with the compensation in
this writ petition.  The judgments relied upon by the learned
counsel for the petitioners do not apply to the case on hand. 
In State of U.P and others V. Rajiv Gupta and another ( (1994) 5
Supreme  Court  Cases 686)   the  issue was with  respect to the
award passed by the Collector without prior approval which is
mandatory.  Similarly,  in  Nature  Lovers  Movement  V.  State  of
Kerala and others ((2009) 5 Supreme Court Cases 373, the issue
was  with  respect  to  the  prior  approval  of  the  Central
Government  before  passing  orders  towards  the  reservation  of
forests  or use of forest land  for non-forest purpose.   As 
discussed earlier, for the scheme, there is no prior approval as
required by the first respondent,  as Section 68 of the Indian
Electricity Act, 2003, does not mandate  such a course, but only
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it  deals  with  high  tension  lines.  Accordingly,  the  writ
petition  stands  dismissed.  No  costs.  Consequently,  connected
miscellaneous petitions are also dismissed. 

Sd/-

     Asst.Registrar (CS III )

    /true copy/

Sub Asst. Registrar

raa

To

1.The Principle Secretary, to
  The Government of Tamil Nadu,  
  Energy Department, Secretariat,
  Chennai-600 009.
 
2.The  Chairman,
  Tantransco, 

  10th Floor, NPKRR Maligai,
  144, Anna Salai, Chennai-600 002.
 
3.The Superintendent Engineer, 
  General Construction Circle,
  TANTRANSCO, Tata Bad, Coimbatore.
 
4.The District Collector,
  Thirupur District,     Thirupur.
 
5. The District Collector,
Karur District 

+1cc to mr.S.K. Raameshuwar, Advocate Sr. 21500

+1cc to the Government Pleader Sr. 22106

          Pre-delivery order in
             W.P.No.42261 of 2016

VSN(CO)
VR(18/04/2017)
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