
  In the High Court of Judicature at Madras

       Reserved on       :      16.03.2017

    Pronounced on    :       06.04.2017

Coram:

The Hon'ble Mr.Justice M.M.SUNDRESH
and

The Hon'ble Mr.Justice M.S.RAMESH

C.M.A.No.3759 of 2004
and C.M.P.No.20084 of 2004

The Oriental Insurance Co. Ltd.,
Pondicherry. ... Appellant/2nd Respondent

Vs.

1.Raghunathan
2.Vanaja Devi  ... Respondents/Petitioner & 1st 

Respondent

Prayer: This Civil Miscellaneous Appeal is filed under Section
173 of the Motor Vehicles Act, 1988 against the award and decree
dated 15.05.2002 made in M.C.O.P.No.459 of 2001 on the file of
the Motor Accidents Claims Tribunal, Additional Special Judge,
Krishnagiri.

For Appellant   : Mr.S.Arun Kumar
For Respondent  : No Appearance

JUDGMENT

[Judgment of the Court was made by
     M.S.RAMESH, J.]

This appeal has been filed by the Oriental Insurance Company
against  the  award  passed  by  the  learned  Additional  Special
Judge,  Motor  Accidents  Claims  Tribunal,  Krishnagiri  in
M.C.O.P.No.459 of 2001 dated 15.05.2002.

2.The brief facts of the case is as follows:-
a)On 18.05.2001 in the early morning at about 1.30 a.m., the

bus  bearing  registration  No.TN-01-N-6137  belonging  to  State
Express Transport Corporation was proceeding from Krishnagiri to
Chennai and en-route, when the bus was proceeding near Ayyannurr
Village,  a  lorry  bearing  registration  No.PY-01-Q-6788  insured
with  M/s.Oriental  Insurance  Company  came  from  the  opposite
direction and both the vehicles dashed against each other. In
the impact, several persons were injured  and five of them died.
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b)The claimant in the present appeal, had sustained injuries
owing to the aforesaid accident and had filed a claim petition
before the Tribunal, claiming a sum of Rs.3 lakhs.

c)The  Tribunal,  after  consideration  of  the  various
documentary as well as oral evidences let in, had awarded a sum
of Rs.1,14,000/- towards compensation under the following heads:

S.
No.

Head Amount awarded by the
tribunal

1. Disability 70,000

2. Pain and sufferings 20,000

3. Medical Expenses 10,000

4. Extra Nourishment 2,000

5. Attender charge 3,000

6. Loss of earning during the
course of treatment 

9,000

Total Rs. 1,14,000/-

3.Aggrieved over the said award, the Insurance Company has
filed the present appeal.  It is to be noted that the injured
claimant has not preferred an appeal seeking for enhancement of
compensation.

4.In the present appeal, the attack is only on the ground of
liability of the Insurance Company to pay the compensation.

5.According to the learned counsel for the appellant, the
State Express Transport Corporation, whose bus was also involved
in the accident, is liable to pay the compensation.

6.In  connection  with  the  same  accident,  the  legal
representatives of one of the passengers, namely, Pandian who
had died in the accident, had filed M.C.O.P.No.423 of 2001 on
the  file  of  the  Motor  Accidents  Claims  Tribunal,  Sub  Court,
Thirupattur, Vellore District.

7.The Tribunal while awarding the compensation, had thought
it  fit  to  direct  both  the  Transport  Corporation  as  well  as
Insurance  Company  to  equally  pay  the  compensation  to  the
claimants. 

8.As against the same award, the Transport Corporation as
well as the Oriental Insurance Company had filed CMA Nos.1308 of
2005 & 1147 of 2017, questioning their respective liabilities
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and quantum.  It is pertinent to mention here that this Court
while passing final orders, has held as follows:

“13.The  grounds  raised  by  the  appellants
questioning their respective liabilities is answered
as follows:-

i)This is the case of Composite Negligence where
the death of a passenger of a bus owned by the Tamil
Nadu State Transport Corporation was caused due to
the negligence of the drivers of the bus as well as
the lorry which was insured with Oriental Insurance
Company.  The  Tribunal,  while  determining  the
negligence had relied upon the exhibits A1, A14 & A15
and by taking into account the evidence of P.W.1 and
P.W.2,  had  come  to  the  conclusion  that  both  the
drivers  of  the  bus,  as  well  as  the  lorry,  were
equally negligent and had caused the accident.

ii)While awarding the compensation, the Tribunal
thought  it  fit  to  direct  both  the  Transport
Corporation as well as the Oriental Insurance Company
to equally pay the compensation to the claimants.

iii)It is well settled law in case of Composite
Negligence that liability is joint and several and
that  the  Tribunal  shall  pass  a  composite  decree
against the owners of both the vehicles. When  this
legal issue came up before the Hon'ble Supreme Court
in  Khenyei  V.  New  India  Assurance  Company  Ltd.  &
others reported in 2015 (1) TNMAC 801 (SC), the Court
after taking into account, various judgments of the
Hon'ble  Supreme  Court  as  well  as  the  Full  Bench
Judgment  of  the  High  Court  of  Karnataka,  while
holding that the liability of the Joint Tort-feasors
are joint and several, observed as follows:

“iii)In  case  all  the  Joint  Tort-feasors  have
been impleaded and evidence is sufficient, it is open
to the Court/Tribunal to determine inter se extent of
Composite  Negligence  of  the  drivers.   However,
determination of the extent of negligence between the
joint tort-feasors is only for the purpose of their
inter se liability so that one may recover the sum
from the other after making whole of payment to the
plaintiff/claimant to the extent it has satisfied the
liability of the other.  In case both of them have
been impleaded and the apportionment/extent of their
negligence has been determined by the Court/Tribunal,
in main case one Joint Tort-feasor can recover the
amount from the other in the Execution proceedings.”
 iv)In the instant case, both the drivers of the
bus as well as the lorry had died.  The only witness
namely,  P.W.2  who  claimed  to  have  witnessed  the
accident had stated in the cross examination that he
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was in his house at the time of accident and that he
was not present at the accident site. In the absence
of  any  direct  eye-witness  and  by  relying  upon
Exhibits A1, A14 and A15 as well as the oral evidence
of  P.W.1 and P.W.2, the Tribunal had come to the
conclusion that both the Transport Corporation, as
well as the Oriental Insurance Company, which is the
insurer of the lorry, are equally liable for payment
of compensation. As held by the Hon'ble Supreme Court
in  the  judgment  cited  above,  whenever  there  is
sufficient evidence, it is open to the Court/Tribunal
to  determine  inter-se  the  extent  of  Composite
Negligence  of  the  drivers.   The  determination  of
extent of negligence between the drivers is only for
the purpose of inter-se liability so as to enable one
to  recover  the  same  from  the  other,  after  making
whole of payment to the claimants.

v)Since  the  Tribunal  had  rightly  applied  the
doctrine  of  Composite  Negligence  and  come  to  the
conclusion  that  there  was  enough  evidence  to  show
that both the drivers were equally responsible for
having caused the accident, has fixed the liability
of the Transport Corporation as well as the Oriental
Insurance Company was fixed in the ratio of 50:50. In
view of the same, we have no hesitation to hold that
the joint liability as arrived by the Tribunal in
fixing the award is valid.

14.In  view  of  the  foregoings  and  above
discussions, we do not find any merits in the appeal
filed by the State Transport Corporation as well as
Oriental  Insurance  Company.   Hence,  the  Civil
Miscellaneous  Appeals  stand  dismissed  accordingly.
No costs.”

9.The above reasonings rendered by us are self explanatory.

10.In view of the same, we do not find any merits in the
present appeal filed by the Insurance Company.  Accordingly, the
Civil  Miscellaneous  Appeal  stands  dismissed.   Consequently,
connected Miscellaneous Petition is also closed.  No costs.
                              
                              Sd/-

     Assistant Registrar

    //True Copy//

     Sub Assistant Registrar
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To
The Additional Special Judge,
Motor Accidents Claims Tribunal Krishnagiri

+1cc to Mr.S. Arun Kumar, Advocate, S.R.No.20961

NM(CO)
md(3/05/2017)

C.M.A.No.3759 of 2004 and
C.M.P.No.20084 of 2004
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