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IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED :  3 0 . 1 1 . 2 0 1 7

CORAM

THE HONOURABLE MR. JUSTICE  C . V . K A R T H I K E Y A N

T . O . S . N o .  3 5  o f  2 0 0 8

A n d

T r . C . S . N o .  8 9 2  o f  2 0 0 9

A n d

A . N o .  1 2 4 0  o f  2 0 1 0

T . O . S . N o .  3 5  o f  2 0 0 8

S.Viswanathan ...  Petitioner

V s .

1. S.Rajalakshmi

2. N.Ranganayaki ...  Respondents

   

P R A Y E R : This Testamentary and Original Suit filed under Section 222 and 276 

of the Indian Succession Act read with Order XXV of the O.S Rule 4,  praying to 

allow the petitioner to prove the Will in common form, and that probate thereof to 

have limited effect to the State of Tamilnadu,  may be granted to him and such 

other  order  or  others  that  may  deem  fit,  proper  and  necessary  under  the 

circumstances of the case and render justice.
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T r . C . S . N o .  8 9 2  o f  2 0 0 9

Mrs.Ranganayaki ...  Plaintiff

V s .

1. Mrs.S.Rajalakshmi

2. Mr.S.Viswanathan

3. Mr.S.Krishnaswamy ...  Defendants

   

P R A Y E R : This Transfer Civil Suit filed under Order VII Rule 1 to 6 CPC, praying 

for a Judgment and Decree in favour of the plaintiff as follows:-

    (a)  for declaration declaring that the plaintiff is a legal heir of her deceased 

sister Dr.Jayam in order to succeed her properties equally with her another sister 

viz., the first defendant.

    (b)  for permanent injunction restraining the defendants and their men, agents 

or  any  other  persons  claiming  through  them  from  any  way  dealing  with  or 

encumber the suit properties in Schedule A and B;

   (c)  to pay the cost of this suit to the plaintiff by the defendants.

A . N o .  1 2 4 0  o f  2 0 1 0 : -

     This application has been filed by the plaintiff in Tr.C.S.No. 892 of 2009 to 

amend the plaint.
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***

    For Plaintiff in T.O.S.No. 35/2008

& defendants in Tr.C.S.No. 892/2009

& respondent in A.No. 1240 of 2010  :   Mr. Bijai Sundar

For plaintiff in Tr.C.S.No. 892/2009

& respondents in T.O.S.No. 35/2008 

& petitioner in A.No. 1240 of 2010  :    Mr.V.Anand

   

                          C O M M O N  J U D G M E N T

T.O.S.No. 395 of 2008 was originally filed as O.P.No. 290 of 2008 seeking, 

probate of the Will dated 05.01.2008 said to have been executed by Dr.S.Jayam, 

who died on 05.01.2008.  The petitioner in the Original Petition, S.Visawanathan 

was  appointed  as  executor  under  the  said  Will.   The  first  respondent  in  the 

Original  Petition  was  S.Rajalakshmi  and  the  second  respondent  was 

N.Ranganayaki.   It must be mentioned that S.Rajalakshmi, N.Ranganayaki and 

the deceased Dr.S.Jayam are sisters.  Subsequently, N.Ranganayaki objected to 

grant of probate and by order of this Court, O.P.No. 290 of 2008 was converted to 

T.O.S.No. 35 of 2008.  

2 . Tr.C.S.No. 892 of 2009 was originally filed as O.S.No. 1310 of 2008 

before  the  City  Civil  Court,  Chennai.   The  plaintiff  in  the  said  suit  was 
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N.Ranganayaki.  The first defendant was Mrs. Rajalakshmi, the second defendant 

was S.Viswanathan and the third defendant was S.Krishnaswamy.  The said suit 

had  been  filed  seeking  declaration  that  the  plaintiff  was  the  legal  heir  of  her 

deceased sister  Dr.S.Jayam to succeed to  the properties  equally  with  the first 

defendant  and for  permanent  injunction  restraining  the  defendants  or  anybody 

from dealing with or encumbering the suit  properties and for costs of  the suit. 

A.No. 1240 of 2010 had been filed seeking amendment of the plaint.

3 . In   the  said  suit,  written statement  had been filed by the second 

defendant which was adopted by the first and third defendants.  Issues were also 

framed.  At that stage, this Court had directed by order dated 20.08.2009 in A.No. 

6774 of 2009.  That O.S.No. 11310 of 2008 is to be transferred to the file of the 

High  Court  to  be  tried  along  with  T.O.S.No.  35  of  2008.   The  said  suit  was 

transferred and renumbered as Tr.C.S.No. 892 of 2009.

B a c k g r o u n d  F a c t s : -

4 . The entire issue revolves around the family of  late K.V.Sankaran, 

Senior Advocate of much renown.  His wife was S.Rajalakshmi, who are the first 

respondent in O.P.No. 290 of 2008 and also the first defendant in Tr.C.S.No. 892 
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of 2009.  They had two sons, namely S.Viswanathan and S.Krishnaswamy, who 

were the second and third defendants in Tr.C.S.No. 892 of 2009.  For reasons 

which are not germane to this proceedings, S.Rajalakshmi left the companionship 

of  K.V.Sankaran  and  resided  separately.   Thereafter,  her  younger  sister 

Dr.S.Jayam started  to  live  with  K.V.Sankaran  and  took  care  of  the  two sons, 

namely  S.Viswanathan and S.Krishnaswamy and brought them up as her own 

sons.  S.Rajalakshmi did not have any contact subsequently with K.V.Sankaran.

5 . K.V.Sankaran  and  Dr.S.Jayam  had  both  jointly  founded 

Sashisanatha  Education  and  Charitable  Trust  which  was  a  Public  Charitable 

Trust.  They also had purchased several properties.  K.V.Sankaran subsequently 

died.   Dr.S.Jayam  continued  to  live  with  the  two  sons   S.Viswanathan  and 

S.Krishnaswamy. The Will which is the subject matter of T.O.S.No. 35 of 2008 

was said to have been executed by Dr.S.Jayam on 05.01.2008.  S.Rajalakshmi 

did  not  oppose  grant  of  probate.   The  executor  was  one  of  her  son 

S.Viswanathan.   However  N.Ranganayaki  had  opposed  grant  of  probate  and 

consequently,  the  Original  Petition  had  to  be  converted  as  Testamentary  and 

Original suit.
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P l e a d i n g s  i n  T . O . S . N o .  3 5  of  2 0 0 8 : -

6 . The plaintiff S.Viswanathan stated that the testatrix Dr.S.Jayam was 

a renowned Doctor  and Philanthropist  at  Chennai.  She died on 05.01.2008 at 

Cancer Institute (WIA), Adyar, Chennai.  She was suffering from cancer.  She had 

immovable properties which included:-

(a)  undivided half share in 1/4th undivided share in 1.67  grounds in plot 

No.  69,  Old Door  No.  37,  New No.  68,  Rukmani  Road,  Kalakshethra  Colony, 

Besant  Nagar,  Chennai  -  600 090 along with the residential  flat  therein  in the 

ground floor at Annapoorna flats;

(b)  House ground and premises bearing Old Door No. 31, New No.1,  First 

Main Road, Kamarajnagar West, Thiruvanmiyur, Chennai - 600 041;

(c)  Vacant Plot No. 7, at Karadipatti Village, Palkalai Nagar (E) Madurai - 

625 021, in survey No. 12A/5A of an extent measuring 2778. 3/4 sq.ft.,

(d)  vacant  plot at Karadipatti  Village, Palkalai Nagar (E) Madurai - 625 

021, in survey No. 12A/4A of an extent measuring 4447 sq.ft.,
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She also included movables which included:-

(i)  Hyundai Varna XI car bearing Registration No. TN07AL7151;

(ii)  Fixed Deposit at ICICI Bank bearing F.D.No. 2394046 at Besant Nagar 

Branch, Chennai;

(iii)  Mediclaim Policy No. 411200/2007/49496 from Medicare TPA Services 

(I) Pvt. Ltd., No. 6.Bishop Lefroy Road, Kolkatta - 700 020.  

7 . In the petition it was stated that the sister of Dr.S.Jayam, by name 

S.Rajalakshmi was married to late K.V.Sankaran, a Senior Lawyer, practicing in 

Madras High Court and they had two sons, namely, S.Viswanathan, who was the 

plaintiff  and  S.Krishnaswamy.   In  1996,  K.V.Sankaran  and  S.Rajalakshmi 

separated.   From  that  time,  the  testatrix  Dr.S.Jayam  started  to  live  with 

K.V.Sankaran.   The  two  sons  were  of  tender  age  andK.V.Sankaran  and 

Dr.S.Jayam  gave  them  good  education  and  conducted  their  marriages. 

Dr.S.Jayam also lived in the same house and participated in all family functions 

and festivals.  K.V.Sankaran also financially supported Dr.S.Jayam in her higher 

education.    She did  not  marry  anybody else.   She  lived with  K.V.Sankaran. 
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Because of this fact, they were both ostracized by family members.

8 . Dr.S.Jayam suffered  from cancer  and  she  executed  a  Will  dated 

02.01.2008 when she was in the Cancer Institute for treatment.  On 05.01.2008 

she made a slight modification and executed another Will at 7 a.m.  It was claimed 

that the said Will was her last and final Will.  On the same day, at 2.50 p.m., she 

died at Cancer Institute. 

9 . In  the  said  Will,  the  plaintiff  S.Viswanathan  was  appointed  as 

Executor.  He  was  also  appointed  as  the  Managing  Trustee  of  Sahishnatha 

Educational  and  Charitable  Trust  and  Perinatal  Research  Foundation.   The 

defendant  in   T.O.S.,  namely  N.Ranganayaki  had  issued  a  notice  dated 

11.01.2008 stating that the plaintiff and her brother had taken illegal possession of 

the  properties.   She  was  then  informed  that  Dr.S.Jayam  had  left  a  Will. 

Subsequently,  O.P.No. 290 of 2008 was filed seeking grant of probate and as 

stated above it was subsequently converted as T.O.S.No. 35 of 2008.

1 0 . N.Ranganayaki  filed  her  written  statement.   She  admitted  the 

relationships.   According to her,  she,  S.Rajalakshmi,  Dr.S.Jayam, Viswanathan 

and Rangarajan were children of S.Muthulakshmi and Subramanian.  The parents 
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died and the two brothers also died as bachelors.  It was stated that Dr.S.Jayam 

died  a  spinster.   Accordingly,  it  was  claimed  that  she  and  her  another  sister 

S.Rajalakshmi were the only surviving legal heirs of Dr.S.Jayam.  It was stated 

that Dr.S.Jayam was suffering from cancer for a long period of time and she lost 

her normal state of mind.  It was stated that it was therefore improbable that she 

would have executed a Will on 02.01.2008 and another Will on 05.01.2008 just 7 

hours before her death.  It was specifically stated that both the Wills were not true 

and were not genuine.  It was further stated that the plaintiff and his associates 

had created the Wills with an intention to grab the properties.  It was stated that 

S.Rajalakshmi  had  married  K.V.Sankaran  and  had  two  sons,  namely, 

Viswanathan  and  Krishnaswamy.   But  it  was  denied  that  S.Rajalakshmi  and 

K.V.Sankaran separated.  It was also denied that Dr.S.Jayam came to live with 

K.V.Sankaran.   It  was  specifically  denied  that  Dr.S.Jayam  had  a  live-in 

relationship with K.V.Sankaran.  It  had been stated that the death certificate of 

Dr.S.Jayam  had  been  produced  by  giving  false  information.   It  had  been 

specifically stated that the Wills could not have been executed since Dr.S.Jayam 

was not in a normal state of mind.  It was further stated that she had filed O.S.No. 

1310 of 2008 on the file of the Second Assistant City Civil Court, Chennai.  It was 

stated  that  the  plaintiff  had  filed  the  Testamentary  and  Original  Suit  with  an 

intention to grab the properties.
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1 1 . The plaintiff, S.Viswanathan filed reply statement.  He stated that the 

defendant had claimed a share in the properties even without waiting for the 13 

day ceremonies to get over.  It was further stated that Dr.S.Jayam did not have 

any contact with the defendant for over 40 years.  The defendant was shown as 

respondent only because she was a sister of the deceased.  It was specifically 

stated that the Will was executed when Dr.S.Jayam had completed control of her 

mental senses.  It was further stated that there was always a team of Doctors and 

physicians by her side during her last days.  It was further stated that she also 

attended a National Neonatotogy Conference in Pune in December 2007.  It was 

specifically denied that the Will was fabricated.  It was specifically denied that the 

plaintiff  had  intention  to  grab  the  properties.   It  was  further  stated  that 

K.V.Sankaran and S.Rajalakshmi separated in 1966.  S.Rajalakshmi stayed with 

her parents.  It was further stated that Dr.S.Jayam brought up the plaintiff and his 

brother Krishnaswamy like a mother. She stayed with K.V.Sankaran for over 30 

years.  It was further stated that both the Wills had been executed at a time when 

she was of sound mental condition.  She had requested A.U.Elango, an Advocate 

to  draft  the  Will.   He  was  a  close  associate  of  K.V.Sankaran.   He  received 

instructions  and  prepared  the  first  Will  and  subsequently,  on  obtaining  further 

instructions prepared the second Will.  He also had safe custody of both the Wills. 
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It had been stated that the plaintiff was a Chartered Accountant and his brother 

was a Senior  Faculty  at  Madurai  Kamaraj  University.   The attesting witnesses 

were all Doctors and were closely associated with Dr.S.Jayam.  The two trusts 

mentioned in the Wills were public trusts.  It was further stated that the defendant, 

her husband and her daughter and son-in-law came to the funeral after seeing the 

obituary of Dr.S.Jayam in the English daily Hindu and created a ruckus.  They 

were prevented from obstructing the funeral.  They tried to remove the ashes by 

misrepresenting themselves with the staff at cremation ground.  They also created 

a scene in the Besent Nagar house in front of neighbours.  The defendant issued 

a legal notice even before the 13th day ceremony.  She also distributed notices 

during a condolence meeting held on Vijaya Hospital.  It had been stated that the 

defendant suppressed the fact of the Will and filed O.S.No. 1310 of 2008.  It had 

been stated that the defence should be struck of.

1 2 . The defendant filed an additional written statement stating that the 

plaintiff and his brother and their families had controlled Dr.S.Jayam.  They had 

threatened  and  had  prevented  the  defendant  from  visiting  and  meeting 

Dr.S.Jayam.  It had been stated that she and Dr.Jayam always maintained cordial 

relationship.  
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1 3 . The defendant  also denied  the averments  in  the  reply  statement. 

She stated that A.U.Elango had not disclosed himself as a person, who drafted 

the Will.  She reiterated that the  mental condition of Dr.S.Jayam prevented her 

from executing the Will  out of free consent.  She stated that the Court should 

dismiss the Testamentary and Original  Suit.

P l e a d i n g s  i n  T r . C . S . N o .  8 9 2  of  2 0 0 9 : -

1 4 .  This suit, as stated above had been filed by Ranganayaki against 

her sister  Rajalakshmi and S.Viswanathan and S.Krishnaswamy.  It  had been 

stated in the plaint that Dr.S.Jayam died intestate on 05.01.2008.  The plaintiff 

claimed that she and the first defendant alone were the legal heirs of Dr.S.Jayam. 

It had been stated in the plaint that the second and third defendants had taken 

possession of  the suit  property.   It  had been further stated that  they had also 

taken possession of the movable items.  It had therefore been stated that the suit 

had been filed for a declaration that she is a legal heir of  the deceased sister 

Dr.S.Jayam and for permanent injunction against the defendants from dealing with 
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or encumbering the suit properties.  

1 5 . A written statement had been filed denying the allegations that the 

defendants were attempting to grab the suit properties of Dr.S.Jayam.  It had been 

stated  that  Dr.S.Jayam looked  after  the  second  and  third  defendants  as  their 

mother  after  the  first  defendant  had  separated  herself  from  her  husband 

K.V.Sankaran.  Dr.S.Jayam resided along with K.V.Sankaran from 1966.  It had 

been stated that Dr.S.Jayam executed a Will on 02.01.2008 and another Will on 

05.01.2008.   She died on 05.01.2008 at  Cancer Institute.   It  had been further 

stated that the plaintiff had issued a legal notice on 11.01.2008, and a reply was 

given on 30.01.2008, in which it was mentioned that Dr.S.Jayam left a Will and 

that fact had been suppressed in the plaint.  It had been stated that the plaintiff 

and her family had created a ruckus during the funeral of Dr.S.Jayam.  It had been 

stated that the plaint should be dismissed.

1 6 .  I s s u e s  fr a m e d  i n  T . O . S . N o .  3 5  of  2 0 0 8 : -

On considering the pleadings and the submissions of the learned counsels, 

this Court had framed the following issues for consideration:-
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(i)   Whether  the  Will  dated  05.01.2008  was executed  by  Testatrix  in  a 

sound and disposal state of mind in the presence of attesting witnesses and is it 

valid, genuine and last testament of the Testatrix?

(ii)  Whether the Will dated 05.01.2008 is a forged one?

(iii)  Whether the plaintiff is entitled for grant of probate as sought for?

(iv)  To what relief the plaintiff is entitled for?

1 7 .          I s s u e s  fr a m e d  i n  T r . C . S . N o .  8 9 2  of  2 0 0 9  ( O . S . N o .  1 1 3 1 0  of   

2 0 0 8 )  b y  t h e  S e c o n d  A s s i s t a n t  C i t y  C i v i l  C o u r t ,  C h e n n a i : -

The following issues had been framed:-

(a)  Is the frame of the suit with reference to the relief asked for defective?;

(b)  Is the plaintiff entitled to the declaration of her heirship and prohibiting 

injunction?

(c)   Is  the  Will  dated  January  05,  2008  which  D2  pleads  true  and 
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enforceable?;

(d)  What's this Court's decree in the suit?  What are its terms?

A . N o .  6 7 7 4  of  2 0 0 9 :

1 8 . By order dated 20.08.2009 in A.No. 6774 of 2009 in T.O.S.No. 35 of 

2008, this Court had transferred of  O.S.No. 11310 of 2008 to the file of the High 

Court.  Accordingly, the said suit was transferred and renumbered as Tr.C.S.No. 

892 of 2009.  Joint trial was ordered in both the suits.

T r i a l  p r o c e e d i n g s  i n  T . O . S . N o .  3 5  of  2 0 0 8  a n d  T r . C . S . N o .  8 9 2  of  

2 0 0 9 : -

1 9 .   The plaintiff in T.O.S.No. 35 of 2008, S.Viswanathan was examined as 

PW-1.   The  attesting  witness  Dr.V.Seetha  was  examined  as  P.W.2.   The 

Advocate, who had taken instructions to draft the Will A.U.Elango, was examined 

as  P.W.3.   An  independent  witness  R.Senguttuvan  was  examined  as  P.W.4. 

Dr.V.Sridevi,  who  gave  treatment.   Dr.S.Jayam  was  examined  as  CW1. 

Incidentally she also attested the Will of Dr.S.Jayam.
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2 0 . The defendant did not gray the witness box. She did not examine 

any witness.  

2 1 . The plaintiff marked Exs. P-1 to P-35. The defendant, during cross 

examination,  marked Exs.  D1 and D2.  During trial,  Ex.  X1 and C1 were also 

marked.  Among the documents marked on behalf of the plaintiff, Ex. P1, Ex.P2 

and Ex. P3 were marriage invitation cards. Ex.P4 was a certified copy of marriage 

extract.   Ex.  P5 was a copy of  passport  of  S.Krishnaswamy.   Ex.P7 was the 

nomination for NSC obtained from postal department.  Ex.P8 was the copy of sale 

deed dated 13.3.2002.  Ex.P12 was the passport of Dr.S.Jayam and Ex.P13 was 

the passbook of the account in Canara Bank. Ex.P14 was the Indian Bank CD 

(Income Tax) Scheme 1974 of Dr.S.Jayam and K.V.Sankaran.  Ex.P15 and P-16 

were the original birthday cards sent by Dr.S.Jayam. Ex.P20 was the copy of sale 

deed in favour of Dr.S.Jayam.  Ex.P21 was the copy of pan card of Dr.S.Jayam. 

Ex.P24  were  series  of  photographs  from the  family  album.   Ex.P25  was  the 

original Will dated 02.01.2008 and Ex.P26 was the original Will dated 05.01.2008. 

Ex.P28 was the death certificate of Dr.S.Jayam.  The notice and reply notice were 

marked as Ex.P27 and P29.  Ex.P30 series was the original  medical  summary 

from Cancer Institute with enclosures. 
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2 2 .  Ex.D1  was  the  copy  of  a  descriptive  role  and  Ex.D2  was  a  letter 

addressed to Pension Officer, Chennai.  

2 3 . Ex. X1 was a letter pad of Government of India project.

2 4 . Ex. C1 series was the original bed side chart at Cancer Institute of 

Dr.S.Jayam for the period from 26.12.2007 to 05.01.2008.

2 5 . Since  examination  of  the  issues  in   T.O.S.No.  35  of  2008  will 

determine the issues framed in Tr.C.S.No. 892 of 2009, the issues in T.O.S.No. 

35  of  2008  were  addressed  during  the  arguments  advanced  by  the  learned 

counsels.   For sale of  convenience,  the parties are referred according tot  heir 

nomenclature in T.O.S.No. 35 of 2008.

2 6 . Heard the arguments advanced by Mr.S.Bijai  Sundar,  the learned 

counsel for the plaintiff and Mr.V.Anand, the learned counsel for the defendant.
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2 7 . Mr.Bijai Sundar, the learned counsel for the plaintiff took the Court 

through  the  pleadings  and  the  Exhibits  marked  during  trial.   According  to  the 

learned counsel,  K.V.Sankaran was a renowned Senior  Advocate  practicing  in 

Madras High Court.  His wife was S.Rajalakshmi, who was the elder sister of the 

deceased  Dr.S.Jayam.  They  had  two  sons,  namely,  Krishnaswamy  and 

S.Viswanathan. S.Viswanathan is the plaintiff in T.O.S.No. 35 of 2008.  

2 8 . According  to  the  learned  counsel,  in  1966  K.V.Sankaran  and 

S.Rajalakshmi  had differences of  opinion  and S.Rajalakshmi  separated  herself 

from the marital house and began to live  with her parents.   Her younger sister 

Dr.S.Jayam then  started  to  live  with K.V.Sankaran.   She  brought  up  the  two 

children, who were very young, as a mother. K.V.Sankaran also provided for her 

higher  medical  education.  Dr.S.Jayam  became  a  very  prominent  medical 

professioned  in  Chennai.  Her  client  all  included  persons  of  high  eminence  in 

Chennai. She was able to purchase the properties mentioned in the schedule in 

the Will.  Since she started to live with K.V.Sankaran, all relatives ostracized both 

of them. The defendant N.Ranganayaki did not have any contact with Dr.S.Jayam 

or with K.V.Sankaran for nearly 30  years.  Dr.S.Jayam conducted the marriage of 

the plaintiff  and his brother along with K.V.Sankaran.  She was shown as their 

mother in the invitation cards.  In all documents, she was shown as the mother of 
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the plaintiff and his brother.  Unfortunately, after the death of K.V.Sankaran, she 

was afflicted with cancer.  She took treatment in Cancer Institute, chennai.  PW2 

Dr.V.Seetha was always with her during her treatment.  Even CW1 Dr.V.Sridevi 

was always with her. They were her close associates. They provided her comfort. 

They were the attesting witnesses to the two Wills.  She executed the first Will on 

02.01.2008.  She  gave  instructions  to  A.U.Elango,  Advocate,  who  was  an 

associate  of  K.V.Sankaran.   Subsequently,  A.U.Elango prepared the  Will.   He 

then brought back the Will to Dr.S.Jayam, who made certain modifications.  The 

second Will was therefore prepared on 05.01.2008. It was signed by her at 7.00 

a.m.  PW-1 and CW1 attested it.   This fact  establishes that  she was of  good 

mental health.  She then died at 2.50 p.m.  She had complete control over her 

mental status at the time of execution of the Will.

  

2 9 . With respect to the conduct of the defendant,   the learned counsel 

stated that the defendant did not have any contact with the family for 30 years. 

After  seeing the obituary of Dr.S.Jayam in The Hindu,  she came to the house 

along with her family and created a ruckus. She tried to obstruct the funeral.  This 

was prevented.  She along with her daughter however grabbed the ashes and 

tried to immerse it.  This was also prevented.  Even before the 13 day ceremonies 
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could get over, she issued a legal notice.  It was informed in the reply notice that a 

Will is available.  She however, suppressed the fact of the Will and filed the suit in 

the City Civil Court.  It was argued that the Will having been duly executed in the 

manner  known to law and proved during trial by the evidence of the attesting 

witness and also by the evidence of the Advocate who prepared the Will, that the 

Will had been proved in the manner known to law.  It was further stated that CW-1 

Dr.V.Sridevi also produced the entire medical records and it was pointed out that 

at that time when the Will was executed, Dr.S.Jayam had complete control of her 

mental status. The learned counsel therefore stated that probate must be granted 

and the suit must be dismissed.

3 0 . On the other hand, Mr.V.Anand, learned counsel for the defendant, 

denied  that  there was a live in relationship by Dr.S.Jayam with K.V.Sankaran. 

According  to  him,  the  defendant  had  continuous  cordial  relationship  with 

Dr.S.Jayam.  The  counsel  also  brought  to  the  notice  of  this  Court,  the  mental 

condition and the physical ailment of Dr.S.Jayam.  She was under the total control 

of the plaintiff,  his brother and their families.  She suffered from cancer.  They 

controlled her every movement.  They prevented the defendant from visiting her or 

even from contacting her.  
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3 1 . The learned counsel  also pointed out Ex. C1 and stated that it  is 

only a bed side report of the condition which will be noted by the Doctor only at 

the time when he/she comes on rounds to visit the patients.   At that particular 

point  of  time,  the patient  will  always be freshed up to give a good impression 

before the Doctor. Therefore, Ex.C1 cannot be conclusive proof that Dr.S.Jayam 

was  of  sound  mental  status  with  ability  to  execute  the  Will,  particularly  on 

05.01.2008.    The  learned  counsel  also  relied  on  the  MERCK  Manual  to 

substantiate his point that the illness which afflicted Dr.S.Jayam was very serious 

and she could not have the mental capacity to dictate and execute a Will on the 

very day she died.  

3 2 . The learned counsel stated that the Will was false, fabricated and 

forged.  The only intention was to grab the properties.  The counsel stated that the 

suspicious  circumstances  have  not  to  be  erased  away  by  the  plaintiff  and 

therefore, the Will must not be given any stamp of approval by the Court.  The 

learned counsel stated that the Testamentary and Original Suit must be dismissed 

and Tr.C.S.No. 892 of 2009 must be decreed.

3 3 . I  have  carefully  considered  the  pleadings,  oral  and  documentary 

evidence and the arguments put forward.
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I s s u e  N o .  1  &  2  i n  T . O . S . N o .  3 5  of  2 0 0 8  a n d  I s s u e  N o .  ( c )  i n  

T r . C . S . N o .  8 9 0  of  2 0 0 9 :

3 4 . O.P.No.290 of 2008 had been filed by the petitioner S.Viswanathan 

in  his  capacity  as  Executor  of  the  Will  of  Late  Dr.S.Jayam,  who  died  on 

05.01.2008.  The petitioner sought probate of the Will dated 05.01.2008.  In the 

Original  Petition,  he  had  shown  S.Rajalakshmi  and  N.Ranganayaki  as 

respondents.  They are the sisters of Dr.S.Jayam, the testatrix.  N.Ranganayaki 

filed  an  affidavit  opposing  grant  of  probate  and consequently,  O.P.No.  290 of 

2008 was converted into T.O.s.No. 35 of 2008.  N.Ranganayaki also filed written 

statement and further pleadings were filed by both S.Viswanathan the plaintiff and 

N.Ranganayaki the defendant. 

3 5 . K.V.Sankaran was a Senior Advocate, practising in the Madras High 

Court.  His wife was his S.Rajalakshmi,  the first  respondent in O.P.No. 290 of 

2008.   Sometime  in  the  year  1966,  they  had  differences  and  S.Rajalakshmi 

separated and began to live independently.  They had two sons, S.Viswanathan 

the plaintiff  in T.O.S.No. 35 of 2008 and S.Krishnaswamy.  Subsequent to the 
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separation of S.Rajalakshmi, her younger sister Dr.S.Jayam started to live with 

K.Sankaran.  She looked  after the two children, who were of tender age at that 

particular point of time.  N.Ranganayaki was another sister of S.Rajalakshmi and 

Dr.S.Jayam.  During her life time, Dr.S.Jayam treated the sons of K.V.Sankaran 

and her sister S.Rajalakshmi as her own children.  Documents have been filed in 

Court  and which shall  be described in more detail  describing her as mother in 

several  official  and  other  family  documents.  Dr.S.Jayam  became  a  famous 

medical practitioner with exclusive clientele.  She and K.V.Sankaran also formed 

Charitable Trusts.  She also purchased properties.  After death of K.V.Sankaran, 

her relationship with his sons continued and according to the plaintiff,  she was 

looked after by the plaintiff and his brother in her last days.  She was however 

afflicted  with  cancer  and  died  on  05.01.2008.   She  took  treatment  in  Cancer 

Institute at Adayar and being a medical professional was aware of the nature the 

affliction and its seriousness.  On record are two Wills, one dated 02.01.2008 and 

another dated 05.01.2008.  She died on 05.01.2008.  

3 6 . The documents on record shall reflect her closeness to the plaintiff 

and  his  brother.   The  documents  have  not  been  challenged  during  cross 

examination. 
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3 7 . Ex.P-1  is  the  reception  invitation  of  Viswanathan  (the  son  of 

K.V.Sanakaran)  with  Geetha  and  it  was  issued  in  the  names  of  Sarvasri 

Dr.S.Jayam and K.V.Sankaran, Advocate Madras.  The RSVP address was given 

as  No.4,  Wheatcrofts  Road,  Madras  -  600  034,  which  was  the  address  of 

Dr.S.Jayam.  Ex.P-2 is the invitation for the marriage between S.Krishnaswamy, 

the son of K.V.Sankaran.  It was held on 18.06.1990.  However in the invitation, it 

was  shown  that  tHf;Fiw"d;  K.V.  r';fud;, lhf;lh;  b$ak; 

M.D., D.C.H.,  as the invitees on the side of bridegroom S.Krishnaswamy.  The 

address given was 31, First Main Road, West Kamaraj Nagar, Madras - 41, which 

was the residential address of K.V.Sankaran.  Ex.P-3 is the marriage invitation of 

Dr.S.Krishnaswamy  and  Dr.R.Usha  and  Dr.S.Krishnaswamy  was  described  as 

"(S/o. Dr.S.Jayam and Sri K.V.Sankaran)".  The address again given was   31, 

First  Main  Road,  West  Kamaraj  Nagar,  Madras  -  41  which  is  the  address  of 

Dr.S.Jayam as found in the passport Ex.P-12.  Ex.P-4 is the marriage registration 

extract of S.Krishnaswamy and his father's name was given as K.V.Sankaran and 

mother's name was given as  S.Jayam.  Ex.P-5 is the passport of Krishnaswamy 

and even in that his father's name was given as Sankaran and mother's name 

was given as Jayam. Ex.P-6 is the extract of  Alumni meeting  of Madurai Medical 

College.  Dr.Jeyam Subramanian's spouse name was given as Nil, but the names 
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of her Children were given as Mr.Viswanathan, MCA MBA and Mr.Krishnaswamy. 

They are the sons of K.V.Sankaran.  Ex.P-7 is the nomination for National Saving 

Certificate issued by the Department of Posts, India in the name of Dr.S.Jayam 

and she had nominated Dr.Krishnaswamy describing him as her son.  Ex.P-8 is 

the sale deed dated 30.03.2002 in favour of Dr.S.Jayam and Dr.S.Krishnaswamy, 

who  was  represented  by  his  power  of  attorney  Dr.S.Jayam.   Ex.P-10  is  a 

certificate issued by Peerless General Finance and Instrument Company Limited 

in the name of M/s. Dr.S.Jayam and the nominee was given as Mr.Krishnaswamy 

aged 23, son.  Ex.P-11 is the driving motor license of K.V.Sankaran.  Ex.P-14 is 

the  Indian Bank CD (Income)  Scheme 1974 of  Dr.S.Jayam and K.V.Sankaran 

dated 12.03.1977 and their address had been given as No.8, Lynwood Avenue, 

Nungambakkam,  Madras  -  34.   Ex.P-15  is  a  letter  dated  18.06  .2002  in  the 

handwriting of Dr.S.Jayam to Aswin in which she had described herself as "Patty", 

namely, grandmother.  Similarly, Ex.P-16 dated 19.06.2006 is the birth day card 

sent by Dr.S.Jayam to Aswin again describing herself as Patti.   Ex.P-17 dated 

28.12.2007 is Oriental Medi Claim Insurance Policy of Dr.S.Jayam in which the 

nominee  was  given  as  Dr.Krishnaswamy,  son.   Ex.P-18  is  the  extract  of  the 

passbook of State Bank of India dated 20.11.2006 in the joint names of S.Jayam 

and S.Krishnaswamy. Ex.P-24 are photographs from the family album in which 

Dr.S.Jayam  is  predominantly  present.  Ex.P-28  is  the  death  certificate  of 
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Dr.S.Jayam issued by the Corporation of Chennai and the name of her husband 

has been given as K.V.Sankaran, late.  

3 8 . I hold that these documents which have not been challenged during 

cross examination, show the close relationship which Dr.S.Jayam had with the 

sons of K.V.Sankaran and also with K.V.Sankaran.  

3 9 . PW-1 was the plaintiff S.Viswanathan.  The very first question put to 

him during cross examination was:

q .   W h a t  is  the  rela t i o n s h i p  betw e e n  you r  moth e r  and  D r . J a y a m ,  Te s t a r t i x ?

A .   M y  moth e r  nam e  is  S. R a j a l a k s h m i  and  her  sis t e r  is  M s . J a y a m .

Further questions were asked as follows:-

q .   W h e n  did  she  ado p t  you ?

A .   In  the  yea r  19 6 6 .

q .   H a v e  you r  file d  any  doc u m e n t  to  sho w  that  she  ado p t e d  you ?

A .  N o .

q .  O n  wha t  bas i s  you  have  said  that  she  has  ado p t e d  you ?
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A .   She  has  br o u g h t  me  up  fro m  196 6 .  She  looke d  afte r  me  as  a  mot h e r  I  was  

you n g  boy  at  that  time.   She  staye d  in  the  sam e  hou s e  alo n g  with  my  fath e r  and  br o th e r .  

She  looke d  afte r  my  edu c a t i o n  and  fur th e r  sett l e d  me  in  mar r i a g e .  A f t e r  that  we  have  bee n  

very  cl o s e  toge th e r  as  moth e r  and  son .

q .   W h e t h e r  D r . J a y a m  has  dis c l o s e d  any w h e r e  that  she  has  ado p t e d  you ?

A .   A l l  clo s e  con t a c t  and  fri e n d s  of  D r . J a y a m  and  my  fath e r  kne w  me  and  my  

bro th e r  as  pra c t i c a l l y  chi l d r e n  of  D r . J a y a m  even th o u g h  it  was  not  off i c i a l  ado p t i o n .  

Th e r e  are  als o  sev e r a l  rec o r d s  wer e  D r . J a y a m  has  stat e d  eith e r  me  or  my  bro th e r  as  her  

son .

q .   H a v e  you  fil ed  any  do c u m e n t  to  sho w  you r  prev i o u s  stat e m e n t  that  D r . J a y a m  

stat in g  that  eith e r  you  or  you r   bro t h e r  as  her  son ?

A .   Ye s .

q .  W h a t  are  all  the  do c u m e n t s ?

A .   Ex . P 1  to  P - 6,  P 8 ,  Ex . P 1 0  and  Ex . P 2 4  are  the  do c u m e n t s .

4 0 . Cross examination continue challenging the assertion of PW-1 that 

the testatrix Dr.S.Jayam can be described as adopted mother and it was on the 

following lines:-

q . Yo u  sa id  that   you r  have  bee n  ado p t e d  by  D r . J a y a m  have  you  got  or  she  got  

any  con s e n t  fro m  alle g e d  bio l o g i c a l  moth e r ?

A . In  a  way  yes .   M y  moth e r  has  acc e p t e d  the  fact s .
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q . D o  you  have  any  doc u m e n t  to  sho w  that  con s e n t ?

A . M y  bi o l o g i c a l  moth e r  has  ac c e p t e d  the  W i l l  and  she  has  give n  her  con s e n t  

aff id a v i t  and  she  has  stat e d  ora l l y  ab o u t  this  seve r a l  time s .

q . W h e t h e r  you  have  any  doc u m e n t  to  sho w  that  you r  moth e r  has  giv en  

con s e n t  at  the  time  of  ad o p t i o n  or  fro m  the  yea r  196 6  til l  she  filed  the  con s e n t  aff i d a v i t .

A . M y  moth e r  has  ac c e p t e d  the  div o r c e  of  my  fathe r .   I   und e r s t a n d  that  the  

div o r c e  has  bee n  gra n t e d  by  the  C o u r t  in  the  yea r  19 7 8  to  198 0 .  I  do  not  have  the  div o r c e  

pap e r s .

q . In  the  abs e n c e  of  any  do c u m e n t  I  put  it  to  you  that  you  cann o t  be  cal l e d  as  

an  ado p t e d  son  of  D r . J a y a m ?

A . I  do  not  ag r e e .   D r . J a y a m  and  my  fath e r  had  have  a  live  in  rela t i o n s h i p  in  

the  natu r e  of  hus b a n d  and  wi f e  fro m  19 6 6  till  the  dea th  of   my  fath e r  in  199 6 .  

W e  have  in  pra c t i c e  had  rela t i o n s h i p  of  mot h e r  and  son  and  ther e f o r e  I  stat e  that  

we  have  had  a  rela t i o n s h i p  of  ado p t e d  moth e r  and  son .

4 1 . The  evidence  effectively  emphasises  the  fact  that  PW-1  had 

continuously asserted that the testatrix had a special relationship with him and his 

brother.  The corollary drawn is that the  bequeath by Dr.S.Jayam in the Will which 

is the subject matter can be considered as being a natural bequeath out of love 

and affection.
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4 2 . In the background of the above fact, the Wills dated 02.01.2008 and 

05.01.2008 will have to be examined.  As mentioned above, Dr.S.Jayam suffered 

from affliction with Cancer.

4 3 . It is the case of the defendant N.Ranganayaki that Dr.S.Jayam was 

never in a position to execute or sign any Will and consequently, the entire Will 

was forged and fabricated  by  the  plaintiff.   Before  examining  that  aspect,  the 

plaintiff as propounder of the Will has a duty to lead evidence with respect to the 

attestation  of  the  Will.   That  aspect  being  procedural  in  nature  has  to  be 

determined first.  The plaintiff examined three other witnesses.  

4 4 . PW-2 Dr.V.Seetha was examined orally in chief. She was aged 60 

years at the time of examination on 12.09.2013.  In her chief examination, she 

stated that her qualification is M.D., DCH.  She was working as Co-ordinator for 

the Regional Corroborative Centre for facility based new born care at the Institute 

of Child Health, Egmore.  In her chief examination, she further stated:-

"As  of  no w  I  kno w  D r . J a y a m  for  the  pas t  mor e  than  

30  yea r s .   I  join e d  as  a  inte r n  at  the  Ins t i tu t e  of  C h i l d  
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H e a l t h ,  E g m o r e  und e r  D r . S . J a y a m  and  fro m  that  time  

on w a r d s  she  was  my  moth e r .   A f t e r  my  inte r n s h i p  was  

co m p l e t e d  my  relat i o n s h i p  with  D r . J a y a m  con t i n u e d .   I  

kno w  D r . J a y a m  and  als o  her  fami l y .   I  kno w  the  fam i l y  

me m b e r s  of  D r . J a y a m ,  her  hus b a n d  M r . K . V . S a n k a r a n ,  

P a p p u  and  Ra m a n a n .   P a p p u' s  na m e  is  K r i s h n a s w a m y  and  

Ra m a n a n ' s  nam e  is  V i s w a n a t h a n ."

4 5 . This evidence further strengthens the case of the plaintiff regarding 

the close relationship Dr.S.Jayam had with K.V.Sankaran and his sons.  PW-2 

further stated as follows:-

"I  am  aw a r e  of  the  fac t  that  D r . J a y a m  was  

dia g n o s e d  to  be  suf f e r i n g  fro m  can c e r  at  Ady a r  C a n c e r  

Inst i t u t e  in  Jun e  200 7 .   I  am  aw a r e  of  the  fact  that  

D r . J a y a m  was  treat e d  for  can c e r  at  Ad y a r .   I  am  awa r e  of  

the  natu r e  of  the  trea t m e n t  give n  to  D r . J a y a m .  

P a n h y s t e r e c t o m y  was  don e  fol l o w e d  by  rad i o t h e r a p y  for  

D r . J a y a m .   Th e  sa id  Pa n h y s t e r e c t o m y  treat m e n t  part  was  

for  the  pe r i o d  of  two  to  thr e e  week s  and  afte r  that  she  was  

dis c h a r g e d  fro m  the  hos p i t a l  and  she  used  to  go  for  

rad i o t h e r a p y  eve r y d a y  acc o r d i n g  to  the  sch e d u l e .   I  used  to  

acc o m p a n y  her  eve r y d a y  for  her  treat m e n t  afte r  co m p l e t i n g  

my  hos p i t a l  duty ."

4 6 . The above evidence clearly revealed the close intimacy which PW-2 
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had with Dr.S.Jayam.  It is further evidenced that Dr.S.Jayam was in good health 

and had actually  attended a National  Conference in  December  2007 at  Pune. 

PW-2 further stated that:

" M y s e l f  and  D r . M a n g a y a r k a r a s i ,  who  is  ano t h e r  

cl o s e  ass o c i a t e  of  D r . J a y a m  took  and  ad m i t t e d  her  at  the  

C a n c e r  Inst i t u t e ,  Ady a r .   I  used  to  be  with  her  pra c t i c a l l y  

eve r y d a y  til l  he r  deat h .   So  far  as  my  kno w l e d g e  goe s  I  

nev e r  hea r d  D r . J a y a m  men t i o n i n g  any o n e  by  na m e  

Ra n g a n a y a g i  no r   have  I  met  the  said  Ra n g a n a y a g i  eith e r  

in  her  res i d e n c e  or  in  the  hos p i t a l  whe r e  she  was  

atten d i n g ."

4 7 . This evidence is very crucial since as a medical professional, PW-2 

knew the condition of Dr.S.Jayam and also stated that she was with her practically 

everyday till her death.  PW-2 further spoke about the two Wills dated 02.01.2008 

and 05.01.2008.  She deposed as follows:-

"The s e  two  Wi l l s  wer e  exe c u t e d  by  D r . S . J a y a m .   In  

E x . P - 25  D r . J a y a m  has  sign e d  in  our  pre s e n c e  and  

D r . S r i d e v i  and  I  sig n e d  as  witn e s s e s .   In  E x . P - 26 ,  

D r . J a y a m  has  sig n e d  in  my  pre s e n c e  and  als o  in  the  

pre s e n c e  of  D r . J . K u m u t h a .   Ex s .  P 2 5  was  exe c u t e d  at  

C a n c e r  Inst i tu t e  of  Ady a r  on  02. 0 1 . 2 0 0 8 .   O n  the  sa m e  day  
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mys e l f  and  D r . S r i d e v i  als o  sig n e d  in  Ex . P - 25  W i l l ,  at  

C a n c e r  Inst i tu t e ,  Ad y a r .   Im m e d i a t e l y  afte r  D r . J a y a m  

sig n e d  mys e l f  and  D r . S r i d e v i  sig n e d  in  Ex . P - 25  in  he r  

pre s e n c e  at  C a n c e r  Inst i tu t e ,  Ady a r .   E x . P - 26  was  sign e d  

by  D r . J a y a m  on  05. 0 1 . 2 0 0 8  at  7. 0 0  a.m  at  C a n c e r  Inst i t u t e ,  

Ady a r .   In  my  pre s e n c e  and  als o  in  the  pre s e n c e  of  

D r . J . K u m u t h a  Ex . P 2 6  Wi l l  was  exe c u t e d  by  D r . J a y a m .  

Im m e d i a t e l y  afte r  the  exe c u t i o n  by  D r . S . J a y a m  mys e l f  and  

D r . K u m u t h a  sign e d  in  E x . P - 26  as  atte s t i n g  witn e s s e s .   O n  

the  req u e s t  of  D r . J a y a m  mys e l f  and  oth e r  witn e s s e s  sign e d  

in  the  Wi l l s  as  witn e s s e s .   I  am  aw a r e  of  the  con t e n t s  of  the  

both  Wi l l s ,  E x . P 2 5  and  P 2 6  at  the  time  of  sign i n g  as  

witn e s s .   Th e  sign a t u r e  foun d  in  Ex s .  P 2 5  and  P 2 6  are  that  

of  D r . J a y a m .   I  have  seen  D r . J a y a m  sign i n g  in  Ex s .  P 2 5  

and  P 2 6 .   A t  the  time  of  exe c u t i o n  of  Ex s .  P 2 5  and  P 2 6  

D r . S . J a y a m  was  ful ly  con s c i o u s  and  aw a r e  of  wha t  she  was  

doin g ."

4 8 . PW-2  is  not  only  a  witness  to  the  Wills  but  also  a  medical 

professional and much credibility has to be attached to her evidence.  She was 

cross examined by the counsel for the defendant on the following lines:-

q . W h e n  did  you  fir s t  mee t  D r . J a y a m  aft e r  she  was  ad m i t t e d  in  C a n c e r  

Inst i t u t e  in  D e c e m b e r  20 0 7 ?

A . M y s e l f  and  D r . M a n g a i y a r k a r a s i  ad mi t t e d  D r . J a y a m  at  Ad y a r  C a n c e r  

Inst i t u t e  in  D e c e m b e r  20 0 7 .

q . C a n  you  tell  the  C o u r t  the  exac t  date  you  have  br o u g h t  her  to  Ady a r  C a n c e r  
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Inst i t u t e ?

A . O n  26th  D e c e m b e r  20 0 7 .

q . W h o  we r e  all  the r e  at  the  time  of  adm i t t i n g  her  in  A dy a r  C a n c e r  Inst i t u t e ?

A . M y s e l f  and  D r . M a n g a i o y a r k a r a s i  on ly .

4 9 . The above evidence during cross examination further reinforces her 

assertion made in chief examination that she was with Dr.S.Jayam in the hospital 

at Adyar Cancer Institute.  She was further questioned about this fact as follows:-

q . H o w  long  wer e  you  with  D r . J a y a m  whe n  she  was  in  hos p i t a l  betw e e n  June  

20 0 7  till  she  die d ?

A . Aft e r  my  duty  hou r s  I  used  to  mee t  D r . J a y a m  eve r y d a y  whe n  she  was  at  

C a n c e r  Inst i t u t e ,   Ady a r  in  20 0 7  and  ac c o m p a n i e d  her  for  he r  rad i a t i o n  the r a p y  and  was  

als o  the r e  in  D e c e m b e r  20 0 7  whe n  she  was  rea d m i t t e d  in  C a n c e r  Inst i t u t e .

q . Ar e  you  aw a r e  of  the  treat m e n t  giv en  to  D r . J a y a m  dur i n g  the  per i o d  you  

ref e r r e d  to  abo v e ?

A . Ye s ,  I  am  aw a r e .

q . At l e a s t  afte r  the  co m m e n c e m e n t  of  the  trea t m e n t ,  did  you  kno w  the  stag e  of  

the  can c e r  whi c h  she  suf f e r e d ?

A . Ye s ,  I  am  aw a r e

Q . W h a t  was  the  stag e ?

A . The r e  was  so m e  sar c o m a t u s  cha n g e s  in  her  tum o r  of  the  uter u s .
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5 0 . The above evidence, again during cross examination reinforces the 

fact  that  PW-2 was with  Dr.S.Jayam everyday in the  hospital.   She was then 

questioned about the necessity to be with Dr.S.Jayam everyday.  The following 

has been recorded.

q . W h a t  was  the  inte r e s t  you  we r e  hav in g  in  D r . J a y a m  to  be  with  her  dur i n g  

the  treat m e n t ?

A . I  was  clo s e l y  ass o c i a t e d  with  D r . J a y a m  for  mo r e  than  30  yea r s .   She  was  

my  tea c h e r ,  men t o r ,  fri e n d ,  phi l o s o p h e r  and  guid e .

5 1 . She was then asked about the Will:-

q . W h a t  was  the  time  or  the  pe r i o d ,  D r . J a y a m  told  ab o u t  her  inten t i o n  of  

mak in g  a  W i l l ?

A . So m e w h e r e  in  Ap r i l  20 0 7 .

q . D i d  she  dis c u s s  abo u t  the  W i l l  afte r  that ?

A . O n l y  on  2nd  Jan u a r y  20 0 8  in  the  even i n g  she  cal l e d  me  and  D r . S r i d e v i  to  

sign  as  witn e s s e s  in  a  hand w r i t t e n  W i l l  and  late r  on  05 . 0 1 . 2 0 0 8  at  abo u t  7  in  the  mor n i n g  

she  cal l e d  me  and  D r . K u m u t h a  and  aske d  us  to  sig n  the  type w r i t t e n  W i l l  expl a i n i n g  the  

rea s o n s  as  she  wan t e d  a  dra f t e d  W i l l  to  be  sign e d  bec a u s e  the  fir s t  one  was  a  han d w r i t t e n  

W i l l .

q . O n  2nd  Janu a r y  20 0 8 ,  you  said  that   you  sign e d  a  W i l l  as  a  witn e s s ,  who  
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wer e  all  the r e  at  the  time  of  sign i n g  the  Wi l l ?

A . D r . J a y a m ,  M y s e l f  and  D r . S r i d e v i .

5 2 . This evidence spoken on oath during cross examination reinforces 

the  fact  that  PW-2  was  physically  present  at  the  time  when  the  Wills  were 

executed by Dr.S.Jayam. They are in consonance with the case of the plaintiff. 

She was then asked about the contents of the Will.  It was as follows:-

q . D i d  D r . J a y a m  tell  abo u t  the  cont e n t s  of  the  W i l l ?

A . W e  wer e  mad e  to  go  thr o u g h  the  W i l l  bef o r e  sign i n g  as  witn e s s .

q . W h o  had  fir s t  sig n e d  the  W i l l  of  D r . J a y a m ?

A . D r . J a y a m .

5 3 .   She was further asked about the Will:-

q . D o  you  kno w  who  had  wr i t t e n  the  W i l l  dat ed  02. 0 1 . 2 0 0 8 ?

A . D r . J a y a m  told  that  she  had  dis c u s s i o n  with  on e  M r . E l a n g o ,  lawy e r  wh o m  

she  had  kno w n  ear l i e r  to  dra f t  a  Wi l l  and  she  als o  told  that  on  her  requ e s t  M r s . U s h a  wi f e  

of  M r . K r i s h n a s w a m y  had  han d w r i t t e n  the  W i l l .

5 4 . On  the  subsequent  cross  examination,  she  further  answered  as 
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follows:-

"I  joi n t e d  as  inte r n  at  the  Inst i t u t e  of  C h i l d  H e a l t h  whe r e  I  

met  D r . J a y a m  who  was  wo rk i n g  ther e  in  the  yea r  19 7 8 ."

This only reinforces the credibility and the long association of the witness 

with Dr.S.Jayam.

5 5 . During  further  cross  examination,  she  was then  asked  about  the 

stage of cancer of Dr.S.Jayam.  She replied as follows:-

"  H e p a t o m e g a l y  with  mult i p l e  meta s t a s i s .  

H e p a t o m e g a l y  mea n s  enla r g e m e n t  of  live r ,  mul t i p l e  

meta s t a s i s  mea n s  many  area s  of  dep o s i t s .   I  am  not  a  

co m p e t e n t  auth o r i t y  to  co m m e n t  whe t h e r  the  can c e r  has  

spr e a d  or  not .   Re g a r d i n g  the  med i c a l  con d i t i o n  of  the  

pat i e n t  of  D r . J a y a m  I  am  not  a  co m p e t e n t  auth o r i t y  to  

co m m e n t  on  the  con d i t i o n  of  D r . J a y a m  be c a u s e  I  am  only  

dep o s i n g  the  evid e n c e  reg a r d i n g  the  atte s t a t i o n  of  the  W i l l .  

I  deny  the  sug g e s t i o n  that  I  did  not  take  D r . J a y a m  to  the  

hosp i t a l  on  27 . 1 2 . 2 0 0 8  and  ad mi t t e d  her  and  als o  that  I  do  
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not  kno w  anyth i n g  abo u t  her   phys i c a l  con d i t i o n .   It  is  

cor r e c t  to  stat e  that  D r . S r i d e v i  and  he r  tea m  of  do c t o r s  

trea t e d  D r . J a y a m .   I  did  enqu i r e  abo u t  the  con d i t i o n  of  

D r . J a y a m  at  the  time  and  afte r  ad m i s s i o n  of  D r . J a y a m .  

D r . S r i d e v i  said  that  only  afte r  con d u c t i n g  so m e  

inve s t i g a t i o n s  she  can  give  a  clea r  pi ct u r e  of  the  pat i e n t  

D r . J a y a m .   Ad e n o  car c i n o m a  G r a d e  II I  mea n s  one  type  of  

can c e r  and  gra d e  II I  mea n s  on e  of  the  var i o u s  stag e s  of  the  

can c e r ."

She further explained the condition,

"O e d e m a  mea n s  swe l l i n g .   G e n e r a l l y ,  O e d e m a  

mea n s  ac c u m u l a t i o n  of  fluid s .   I  do  not  kno w  the  exac t  

wei g h t  of  D r . J a y a m .  O e d e m a  was  app r o x i m a t e l y  10 %  in  

abd o m e n  and  sin c e  she  was  wea r i n g  a  dre s s  the  exa c t  

natu r e  of  oed e m a  was  dif f i c u l t  to  ac c e s s .   It  is  not  alw a y s  

the  cas e  that  yel l o w i s h  dis c o l o u r a t i o n  of  the  skin  app e a r s  

whe n  any  co m p l i c a t i o n  in  live r  oc c u r s .   It  is  not  nec e s s a r y  

that  whe n e v e r  live r  is  dis tu r b e d  the  blo o d  cir c u l a t i o n  is  

nec e s s a r i l y  aff e c t e d .   I  deny  the  sug g e s t i o n  that  as  a  do c t o r  

I  do  not  kno w  the  b  asi c  pr in c i p l e  of  the  med i c i n e  that  

whe n e v e r  live r  is  dis t u r b e d  the  blo o d  ci r c u l a t i o n  thr o w s  out  

the  fluid s  othe r w i s e  ca l l e d  as  oed e m a .   W i t n e s s  add s :  

O e d e m a  occ u r s  in  a  live r  dis o r d e r  only  if  the r e  is  a  sev e r e  
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co m p r o m i s e  of  the  live r .   A f t e r  co m p l e t i o n  of  trea t m e n t  of  

D r . J a y a m  in  the  fir s t  pha s e  inc lu d i n g  rad i t h e r a p y  at  Ad y a r  

C a n c e r  Inst i tu t e  I  wen t  to  Ad y a r  C a n c e r  Ins t i tu t e  on  

26 . 1 2 . 2 0 0 7  only .   B u t  I  have  bee n  seek i n g  her  at  her  

res i d e n c e  or  at  her  wo rk  pla c e  qui t e  ofte n ."

5 6 . She  further  stated  about  the  condition  of  Dr.S.Jayam  during  her 

days at Cancer Institute:-

"D r . J a y a m  was  amid s t  the  pre s e n c e  of  her  cl o s e  

ass o c i a t e s  and  frie n d s  and  she  was  talkin g  in  gen e r a l  on  

the  day  of  he r  deat h  till  she  bec a m e  dysp n e i c  and  

con t i n u e d  to  speak  the r e a f t e r .   D y s p n e a  mea n s  diff i c u l t y  in  

brea t h i n g .  She  was  sitti n g  upr i g h t  in  her  bed  dur i n g  

dysp n e a .   I  adm i t t e d  her  und e r  D r . S r i d e v i' s  car e  who  was  

her  trea t i n g  gyne c o l o g i s t  and  so  I  did  not  exa m i n e  the  

pul s e  of  D r . J a y a m  or  exa m i n e  he r  by  steth o s c o p e  at  the  

time  of  ad m i s s i o n .   I  do  not  rem e m b e r  exa c t l y  what  

D r . J a y a m  was  taking  abo u t  to  her  frie n d s  and  ass o c i a t e s  

just  bef o r e  her  dea th ."

5 7 . The evidence of PW-2 shows that the witness answered truthfully 

about the physical and mental condition of Dr.S.Jayam.  She was emphatic that 

Dr.S.Jayam executed the Will and that she signed the Will in her presence.  
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5 8 . PW-3  was   A.U.Elango,  Advocate,  who  was  associated  with 

K.V.Sankaran and who was given instructions to draft  the Will  on 02.01.2008, 

which was marked  as Ex.P-25.  He stated as follows:-

"Ex. P - 25  was  dra f t e d  by  me.  D r . J a y a m  gave  me  the  

inst r u c t i o n s  to  dra f t  Ex . P - 25.   O n  02 . 0 1 . 2 0 0 8  D r . J a y a m  cal l e d  me  

fro m  Ady a r  C a n c e r  H o s p i t a l  to  mee t  he r  to  dra f t  a  W i l l .  So  I  wen t  

the r e  aro u n d  6. 0 0  p.m  on  that  day  and  took  inst r u c t i o n s  fro m  her  

to  dra f t  a  W i l l .   E x . P - 25  is  the  said  W i l l  whi c h  I  had  draf t e d .   I  

took  inst r u c t i o n s  fro m  D r . J a y a m  and  I  di c t a t e d  to  M r s . U s h a ,  w/o.  

S. K r i s h n a s a m y . "

He further stated as follows:-

"O n  pag e  2  of  Ex . P - 25  the  wo r d  'abs o l u t e l y'  was  

inc o r p o r a t e d  by  me.   In  the  sa m e  pag e  in  the  disp o s i t i o n  "c"  was  

als o  co r r e c t e d  by  me."

He further stated

"The  next  day  on  03 . 0 1 . 2 0 0 8  D r . J a y a m  sent  Ex . P - 25  

W i l l  afte r  cou n t e r  sign i n g  the  co r r e c t i o n s .   O n  03 . 0 1 . 2 0 0 8  
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whe n  the  W i l l  was  sent  to  me,  it  was  sign e d  by  her  and  atte s t e d  

by  two  witn e s s e s  as  men t i o n e d  in  Ex . P - 25 ."

He further stated 

"Ex. P - 26  is  the  W i l l  typed  in  my  off i c e .   Th e r e  is  no  

sub s t a n t i t a l  dif f e r e n c e  betw e e n  Ex s .  P - 25  and  P - 26 .  

D r . J a y a m  requ e s t e d  me  to  have  the  W i l l  typed  sin c e  in  

E x . P - 25  the r e  are  smal l  cor r e c t i o n s .   O n  04. 0 1 . 2 0 0 8  Ex . P -

26  was  typed  at  my  off i c e .   I  took  Ex . P - 26  mys e l f  and  had  it  

del iv e r e d  to  D r . J a y a m  per s o n a l l y  on  04 . 0 1 . 2 0 0 8 .   I  told  

D r . J a y a m  to  sign  in  the  type d  Wi l l  in  ex. P 2 6  in  the  

pre s e n c e  of  two  witn e s s e s .   Sub s e q u e n l t y  on  05 . 0 8 . 2 0 0 8  she  

cal l e d  me  and  she  wan t e d  to  han d  ove r  the  W i l l  E x . P - 26  so  

I  met  her  ar o u n d  12 . 0 0  no o n  on  05. 0 1 . 2 0 0 8 .   O n  

05 . 0 1 . 2 0 0 8  I  met  her  at  12 . 0 0  no o n  and  Ex . P - 26  was  

han d e d  ove r  to  me  in  a  duly  exe c u t e d  for m ."

He further stated  

"O n  05 . 0 1 . 2 0 0 8  D r . J a y a m  retu r n e d  Ex . P - 25  and  

P - 26  to  me.   Th e  men t a l  and  phys i c a l  con d i t i o n  of  D r . J a y a m  

whe n  I  met  her  on  05. 0 1 . 2 0 0 8  at  12 . 0 0  no o n ,  was  sou n d ."  

5 9 . During his cross examination he stated:

"I  wo u l d  say  Ex . P - 25  and  P - 26  we r e  dra f t e d  ac c o r d i n g  to  the  

inst r u c t i o n s  of  D r . J a y a m ."
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He also explained why he did not signed the Will:-

"Ha v i n g  dra f t e d  the  W i l l  I  did  not  think  it  nec e s s a r y  to  sig n  in  

the  W i l l  as  a  per s o n  who  had  draf t e d  the  sam e  as  the  W i l l  was  

not  to   be  reg i s t e r e d ."  

He further reiterated during cross examination as follows:-

"The  Wi l l  was  draf t e d  ac c o r d i n g  to  the  instr u c t i o n s  of  

D r . J a y a m "

6 0 . It is seen from the above evidence that the witness had withstood 

cross examination.  He had infact during cross examination, asserted that the Will 

was drafted according to the instructions of Dr.Jayam.  

6 1 . PW-4 R.Senguttuvan was a third party to the proceedings.  He filed 

his proof affidavit and stated that he had a very close relationship with the family 

of Dr.Jayam, Advocate K.V.Sankaran and their children.  He specifically stated 

that he had participated in all the important family functions of Dr.Jayam and her 

family and had never seen the defendant or her husband or daughter in all his 
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years of association with Dr.Jayam and her family.  He further stated that he was 

a witness to the shocking incident of the daughter of the defendant stealing the 

ashes of  Dr.Jayam kept  in  an urn from the  crematorium after  the funeral  and 

running to the beach for immersion.  He was cross examined by the counsel for 

the defendant and again withstood cross examination. 

6 2 . Section 63 of the Indian Succession Act is as follows:-

“ 6 3 .  E x e c u t i o n  of  u n p r i v i l e g e d  w i l l s .- Ev e r y  testa t o r ,  not  

be in g  a  so ld i e r  em pl o y e d  in  an  expe d i t i o n  or  eng a g e d  in  actu a l  war f a r e ,  

or  an  air m a n  so  emp l o y e d  or  eng a g e d , ]  or  a  mar i n e r  at  sea ,  sha l l  

exe c u t e  his  wil l  ac c o r d i n g  to  the  fol l o w i n g  rule s : - -  

(a)  Th e  testa t o r  sha l l  sign  or  shal l  aff i x  his  mark  to  the  wil l ,  or  it  sha l l  be  

sign e d  by  so m e  oth e r  pe r s o n  in  his  pre s e n c e  and  by  his  di r e c t i o n .  (b)  Th e  

sign a t u r e  or  mark  of  the  testa t o r ,  or  the  sign a t u r e  of  the  per s o n  sign i n g  

for  him,  sha l l  be  so  pla c e d  that  it  sha l l  app e a r  that  it  was  inten d e d  

the r e b y  to  give  eff e c t  to  the  wr i t i n g  as  a  wi l l .  (c)  Th e  wi l l  sha l l  be  atte s t e d  

by  two  or  mor e  witn e s s e s ,  eac h  of  who m  has  seen  the  testat o r  sign  or  

aff ix  his  mark  to  the  wi l l  or  has  seen  so m e  oth e r  per s o n  sign  the  wi l l ,  in  

the  pre s e n c e  and  by  the  dir e c t i o n  of  the  test at o r ,  or  has  re c e i v e d  fro m  the  

testat o r  a  pe r s o n a l  ackn o w l e d g m e n t  of  his  sig n a t u r e  or  mark ,  or  of  the  

sign a t u r e  of  suc h  othe r  pe r s o n ;  and  eac h  of  the  witn e s s e s  shal l  sign  the  

wil l  in  the  pre s e n c e  of  the  testat o r ,  but  it  sha l l  not  be  nec e s s a r y  that  mor e  

than  one  witn e s s  be  pre s e n t  at  the  sam e  time ,  and  no  par t i c u l a r  for m  of  

atte s t a t i o n  sha l l  be  nec e s s a r y . ”
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6 3 . Section 68 of the Indian Evidence Act is as follows:-

“ 6 8 .  P r o o f  of  e x e c u t i o n  of  d o c u m e n t  re q u i r e d  b y  l a w  to  

b e  a t t e s te d .  

If  a  do c u m e n t  is  req u i r e d  by  law  to  be  atte s t e d ,  it  shal l  not  be  used  as  

evid e n c e  unti l  one  atte s t i n g  witn e s s  at  leas t  has  bee n  cal l e d  for  the  

purp o s e  of  pr ov i n g  its  exe c u t i o n ,  if  the r e  be  an  atte s t i n g  witn e s s  aliv e ,  and  

sub j e c t  to  the  pr o c e s s  of  the  cou r t  and  cap a b l e  of  giv i n g  evid e n c e .

P r o v i d e d  that  it  sha l l  be  nec e s s a r y  to  ca l l  an  atte s t i n g  witn e s s  in  pr o o f  of  

the  exe c u t i o n  of  any  doc u m e n t ,  not  bein g  a  wil l ,  whi c h  has  been  

reg i s t e r e d  in  ac c o r d a n c e  with  the  pr o v i s i o n s  of  the  Ind ia n  R e g i s t r a t i o n  

A c t ,  190 8  (16  of  190 8 ) ,  unl e s s  its  exe c u t i o n  by  the  per s o n  by  who m  it  

purp o r t s  to  have  bee n  exe c u t e d  is  spe c i f i c a l l y  deni e d . ”

6 4 .  In 2 0 0 2  1  C T C  2 4 4  ( M a d h u k a r  D . S h e n d e  V s .  T a r a b a i  A b a  

S h e d a g e )   in paragraph 8, the Honourable Supreme Court had held as follows:-

“ 8 . The  requ i r e m e n t  of  pr o o f  of  a  wi l l  is  the  sam e  as  any  oth e r  do c u m e n t  

exce p t i n g  that  the  evid e n c e  tende r e d  in  pr o o f  of  a  wi l l  sho u l d  add i t i o n a l l y  

sat i s f y  the  requ i r e m e n t  of  Se c t i o n  63  of  the  Ind i a n  Suc c e s s i o n  A c t ,  19 2 5  

and  Sec t i o n  68  of  the  Indi a n  Ev i d e n c e  A c t ,  187 2 .  If  afte r  con s i d e r i n g  the  

mat t e r s  be f o r e  it,  that  is,  the  fact s  and  cir c u m s t a n c e s  as  em a n a t i n g  fro m  

the  mat e r i a l  avai l a b l e  on  re c o r d  of  a  giv en  cas e ,  the  cou r t  eith e r  bel i e v e s  

that  the  wi l l  was  duly  exe c u t e d  by  the  testat o r  or  con s i d e r s  the  exis t e n c e  of  

such  fact  so  pro b a b l e  that  any  prud e n t  pe r s o n  oug h t ,  unde r  the  

cir c u m s t a n c e s  of  that  par t i c u l a r  cas e ,  to  act  upo n  the  sup p o s i t i o n  that  the  

wil l  was  duly  exe c u t e d  by  the  testa t o r ,  then  the  fact u m  of  exe c u t i o n  of  wi l l  
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sha l l  be  sa id  to  have  bee n  pr ov e d .  Th e  del i c a t e  stru c t u r e  of  pro o f  fra m e d  

by  a  jud i c i a l l y  tra in e d  min d  can n o t  stan d  on  weak  foun d a t i o n  nor  sur v i v e  

any  inh e r e n t  de f e c t s  the r e i n  but  at  the  sa m e  time  oug h t  not  to  be  pe r m i t t e d  

to  be  dem o l i s h e d  by  way w a r d  pel t i n g  of  ston e s  of  susp i c i o n  and  

sup p o s i t i o n  by  way f a r e r s  and  way l a y e r s .  

Th e  con s c i e n c e  of  the  cou r t  has  to  be  sat i s f i e d  by  the  pr o p o u n d e r  of  wi l l  

add u c i n g  evid e n c e  so  as  to  disp e l  any  susp i c i o n s  or  unn a t u r a l  

cir c u m s t a n c e s  atta c h i n g  to  a  wi l l  pr o v i d e d  that  ther e  is  so m e t h i n g  

unn a t u r a l  or  susp i c i o u s  ab o u t  the  wi l l .  Th e  law  of  evid e n c e  doe s  not  

pe r m i t  con j e c t u r e  or  susp i c i o n  hav in g  the  pla c e  of  leg a l  pr o o f  nor  pe r m i t  

the m  to  dem o l i s h  a  fact  oth e r w i s e  pro v e d  by  leg a l  and  conv i n c i n g  

evid e n c e .  W e l l - foun d e d  susp i c i o n  may  be  a  gr o u n d  fo r  clo s e r  sc ru t i n y  of  

evid e n c e  but  susp i c i o n  alon e  cann o t  for m  the  foun d a t i o n  of  a  judi c i a l  

verd i c t  — pos i t i v e  or  neg a t i v e . ”

6 5 .   In  2 0 0 5  1  C T C  4 4 3  S C  ( S r i d e v i  a n d  ot h e r s  J a y a r a j a  

S h e t t y  a n d  ot h e r s )  it was held in paragraph 14 as follows:-

“ 1 4 .  The  pr o p o u n d e r  of  the  W i l l  has  to  sho w  that  the  W i l l  was  sig n e d  by  

the  testa t o r ;  that  he  was  at  the  rel ev a n t  time  in  soun d  disp o s i n g  stat e  of  

min d ;  that  he  und e r s t o o d  the  natu r e  and  eff e c t  of  dis p o s i t i o n s  and  had  put  

his  sign a t u r e s  to  the  testa m e n t  of  his  ow n  free  wi l l  and  that  he  had  sign e d  

it  in  the  pre s e n c e  of  the  two  witn e s s e s  who  atte s t e d  in  his  pre s e n c e  and  in  

the  pre s e n c e  of  ea c h  oth e r .  O n c e  the s e  elem e n t s  are  esta b l i s h e d ,  the  onu s  

whi c h  rest s  on  the  pr o p o u n d e r  is  dis c h a r g e d .  D W  2,  the  scr i b e ,  in  his  

test i m o n y  has  cate g o r i c a l l y  stat ed  that  the  W i l l  was  scr i b e d  by  him  at  the  

dic ta t i o n  of  the  testa t o r .  Th e  two  attes t i n g  witn e s s e s  have  dep o s e d  that  the  

testat o r  had  sign e d  the  W i l l  in  the i r  pre s e n c e  whi l e  in  sou n d  disp o s i n g  
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stat e  of  min d  afte r  und e r s t a n d i n g  the  natu r e  and  eff e c t  of  disp o s i t i o n s  

mad e  by  him.  Tha t  he  sign e d  the  W i l l  in  the i r  pre s e n c e  and  they  had  

sign e d  the  W i l l  in  his  pre s e n c e  and  in  the  pre s e n c e  of  ea c h  oth e r .  In  

cro s s - exa m i n a t i o n ,  the  app e l l a n t s  fai l e d  to  eli c i t  anyth i n g  whi c h  cou l d  

pe r s u a d e  us  to  dis b e l i e v e  thei r  test i m o n y .  It  has  not  been  sho w n  that  they  

wer e  in  any  way  inte r e s t e d  in  the  pr o p o u n d e r s  of  the  W i l l  or  that  on  the i r  

askin g  they  cou l d  have  dep o s e d  fal s e l y  in  cou r t .  Th e i r  test i m o n y  insp i r e s  

con f i d e n c e .  Th e  test i m o n y  of  the  scr i b e  ( D W  2)  and  the  two  atte s t i n g  

witn e s s e s  ( D W s  3  and  4)  is  ful ly  cor r o b o r a t e d  by  the  state m e n t  of  the  

han d w r i t i n g  expe r t  ( D W  5).  Th e  W i l l  run s  into  6  pag e s .  Th e  testat o r  had  

sign e d  ea c h  of  the  6  pag e s .  Th e  han d w r i t i n g  exp e r t  co m p a r e d  the  

sign a t u r e s  of  the  testat o r  with  his  ad mi t t e d  sign a t u r e s .  H e  has  opi n e d  that  

the  sig n a t u r e s  on  the  W i l l  are  that  of  the  testat o r .  In  our  view ,  the  W i l l  

had  been  duly  exe c u t e d . ”

6 6 .  In A I R  2 0 0 3  S C  3 1 0 9  ( R a m a b a i  P a d m a k a r  P a t i l  ( d e a d )  

b y  L R s   a n d  ot h e r s  V s .  R u k m i n i b a i  V i s h n u  V e k h a n d e  a n d  ot h e r s )  

in paragraph 8 it was held as under:-

“ 8.   A  Wi l l  is  exe c u t e d  to  alte r  the  mo d e  of  suc c e s s i o n  and  by  the  very  

natu r e  of  thing s  it  is  bou n d  to  re su l t  in  eith e r  red u c i n g  or  dep r i v i n g  the  

sha r e  of  a  natu r a l  hei r .  If  a  per s o n  inten d s  his  pr o p e r t y  to  pas s  to  his  

natu r a l  hei r s ,  the r e  is  no  nec e s s i t y  at  all  of  exe c u t i n g  a  Wi l l .  It  is  true  that  

a  pro p o u n d e r  of  the  W i l l  has  to  rem o v e  all  susp i c i o u s  cir c u m s t a n c e s .  

Sus p i c i o n  me a n s  dou b t ,  con j e c t u r e  or  mis t r u s t .  B u t  the  fact  that  natu r a l  

hei r s  have  eithe r  bee n  exc l u d e d  or  a  less e r  sha r e  has  bee n  given  to  them ,  

by  itse l f  wi th o u t  anyth i n g  mor e ,  can n o t  be  held  to  be  a  susp i c i o u s  

cir c u m s t a n c e ,  esp e c i a l l y  in  a  cas e  whe r e  the  beq u e s t  has  been  mad e  in  
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favo u r  of  an  off s p r i n g . ”

6 7 .   In  A I R  1 9 9 5  S C  1 6 8 4  ( R a b i n d r a  N a t h  K u k h e r j e e  a n d  

a n o t h e r  V s .  P a n c h a n a n  B a n e r j e e ) ,  in paragraph 4, it was held as below:-

“ 4 .  As  to  the  fir s t  ci r c u m s t a n c e ,  we  wo u l d  obs e r v e  that  this  sho u l d  not  

rai s e  any  susp i c i o n ,  bec a u s e  the  who l e  idea  beh i n d  exe c u t i o n  of  wi l l  is  to  

inte r f e r e  with  the  nor m a l  line  of  suc c e s s i o n .  So  natu r a l  hei r s  wo u l d  be  

deb a r r e d  in  eve r y  cas e  of  wi l l ;  of  cou r s e ,  it  may  be  that  in  so m e  cas e s  

they  are  ful ly  deb a r r e d  and  in  oth e r s  on ly  part i a l l y . ”

6 8 .   In  A I R  1 9 5 9  S C  4 4 3  ( H . V e n k a t a c h a l a  I y e n g a r  V s .  

B . N . T h i m m a j a m m a  a n d  ot h e r s )    in paragraphs 18, 19 and 20, it was held 

as under:-

“ 1 8 .  W h a t  is  the  true  leg a l  pos i t i o n  in  the  matt e r  of  pr o o f  of  wil l s ?  It  is  

wel l - kno w n  that  the  pr o o f  of  wi l l s  pre s e n t s  a  re c u r r i n g  topi c  for  dec i s i o n  

in  cou r t s  and  the r e  are  a  larg e  num b e r  of  judi c i a l  pr o n o u n c e m e n t s  on  the  

sub j e c t .  Th e  party  pr o p o u n d i n g  a  wil l  or  oth e r w i s e  mak in g  a  cla i m  und e r  

a  wi l l  is  no  dou b t  seek in g  to  pr ov e  a  do c u m e n t  and ,  in  dec i d i n g  ho w  it  is  

to  be  pro v e d ,  we  must  inev i t a b l y  refe r  to  the  statut o r y  pro v i s i o n s  whi c h  

gove r n  the  pr o o f  of  do c u m e n t s .  Sec t i o n s  67  and  68  of  the  Ev i d e n c e  A c t  are  

rel e v a n t  for  this  purp o s e .  U n d e r  Sec t i o n  67 ,  if  a  do c u m e n t  is  all e g e d  to  be  
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sign e d  by  any  pe r s o n ,  the  sig n a t u r e  of  the  sa id  per s o n  must  be  pr o v e d  to  

be  in  his  hand w r i t i n g ,  and  for  pr ov i n g  such  a  hand w r i t i n g  unde r  Sec t i o n s  

45  and  47  of  the  A c t  the  opin i o n s  of  exp e r t s  and  of  pe r s o n s  acq u a i n t e d  

with  the  han d w r i t i n g  of  the  per s o n  con c e r n e d  are  mad e  rel e v a n t .  Se c t i o n  

68  dea l s  with  the  pr o o f  of  the  exe c u t i o n  of  the  do c u m e n t  req u i r e d  by  law  

to  be  attes t e d ;  and  it  pr ov i d e s  that  such  a  do c u m e n t  sha l l  not  be  used  as  

evid e n c e  unti l  one  atte s t i n g  witn e s s  at  leas t  has  bee n  cal l e d  for  the  

purp o s e  of  pr ov i n g  its  exe c u t i o n .  The s e  pr ov i s i o n s  pre s c r i b e  the  

req u i r e m e n t s  and  the  natu r e  of  pr o o f  whi c h  mus t  be  sat i s f i e d  by  the  part y  

wh o  rel i e s  on  a  do c u m e n t  in  a  cou r t  of  law.  Sim i l a r l y ,  Se c t i o n s  59  and  63  

of  the  Ind ia n  Su c c e s s i o n  A c t  are  also  rel e v a n t .  Sec t i o n  59  pr ov i d e s  that  

eve r y  pe r s o n  of  soun d  mind ,  not  bein g  a  min o r ,  may  dis p o s e  of  his  

pr o p e r t y  by  wi l l  and  the  thre e  illus t r a t i o n s  to  this  sec t i o n  indi c a t e  wha t  is  

mea n t  by  the  exp r e s s i o n  “a  per s o n  of  sou n d  mind ”  in  the  con t e x t .  Sec t i o n  

63  requ i r e s  that  the  testat o r  shal l  sig n  or  aff i x  his  mark  to  the  wi l l  or  it  

sha l l  be  sign e d  by  so m e  othe r  pe r s o n  in  his  pre s e n c e  and  by  his  dir e c t i o n  

and  that  the  sig n a t u r e  or  mark  shal l  be  so  ma d e  that  it  shal l  app e a r  that  it  

was  inten d e d  the r e b y  to  give  eff e c t  to  the  wr i t i n g  as  a  wi l l .  Th i s  sec t i o n  

als o  requ i r e s  that  the  wi l l  sha l l  be  atte s t e d  by  two  or  mo r e  witn e s s e s  as  

pre s c r i b e d .  Thu s  the  que s t i o n  as  to  whe t h e r  the  wi l l  set  up  by  the  

pr o p o u n d e r  is  pr ov e d  to  be  the  last  wi l l  of  the  testat o r  has  to  be  dec i d e d  in  

the  light  of  thes e  pr ov i s i o n s .  H a s  the  testat o r  sign e d  the  wi l l ?  D i d  he  

und e r s t a n d  the  natu r e  and  eff e c t  of  the  disp o s i t i o n s  in  the  wi l l ?  D i d  he  put  

his  sig n a t u r e  to  the  wi l l  kno w i n g  wha t  it  cont a i n e d ?  Stat e d  br o a d l y  it  is  

the  dec i s i o n  of  thes e  ques t i o n s  whi c h  dete r m i n e s  the  natu r e  of  the  find i n g  

on  the  que s t i o n  of  the  pr o o f  of  wi l l s .  It  wo u l d  pr i m a  fac i e  be  true  to  say  

that  the  wi l l  has  to  be  pr o v e d  like  any  othe r  do c u m e n t  exc e p t  as  to  the  

spe c i a l  req u i r e m e n t s  of  atte s t a t i o n  pre s c r i b e d  by  Sec t i o n  63  of  the  Ind i a n  

Suc c e s s i o n  A c t .  A s  in  the  cas e  of  pr o o f  of  oth e r  do c u m e n t s  so  in  the  cas e  

of  pr o o f  of  wi l l s  it  wo u l d  be  idle  to  expe c t  pr o o f  with  math e m a t i c a l  
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cer t a i n t y .  Th e  test  to  be  app l i e d  wo u l d  be  the  usua l  test  of  the  sat i s f a c t i o n  

of  the  pru d e n t  mind  in  suc h  matt e r s .  

1 9 .  H o w e v e r ,  ther e  is  one  imp o r t a n t  featu r e  whi c h  dis t i n g u i s h e s  wil l s  

fro m  oth e r  do c u m e n t s .  U n l i k e  oth e r  do c u m e n t s  the  wi l l  speak s  fro m  the  

dea th  of  the  testat o r ,  and  so,  whe n  it  is  pr o p o u n d e d  or  pr o d u c e d  bef o r e  a  

cou r t ,  the  test at o r  who  has  alr ea d y  dep a r t e d  the  wor l d  cann o t  say  whe t h e r  

it  is  his  wi l l  or  not ;  and  this  asp e c t  natu r a l l y  intr o d u c e s  an  elem e n t  of  

so l e m n i t y  in  the  dec i s i o n  of  the  que s t i o n  as  to  whe t h e r  the  do c u m e n t  

pr o p o u n d e d  is  pr o v e d  to  be  the  last  wi l l  and  testa m e n t  of  the  dep a r t e d  

testat o r .  Ev e n  so,  in  dea l i n g  with  the  pr o o f  of  wil l s  the  cou r t  wil l  sta r t  on  

the  sam e  enq u i r y  as  in  the  cas e  of  the  pro o f  of  do c u m e n t s .  Th e  pr o p o u n d e r  

wo u l d  be  cal l e d  upo n  to  sho w  by  sati s f a c t o r y  evid e n c e  that  the  wi l l  was  

sign e d  by  the  testat o r ,  that  the  testat o r  at  the  rel e v a n t  time  was  in  a  soun d  

and  dis p o s i n g  stat e  of  min d ,  that  he  und e r s t o o d  the  natu r e  and  eff e c t  of  

the  dis p o s i t i o n s  and  put  his  sign a t u r e  to  the  do c u m e n t  of  his  ow n  free  wi l l .  

O r d i n a r i l y  whe n  the  evid e n c e  add u c e d  in  supp o r t  of  the  wi l l  is  

dis i n t e r e s t e d ,  sat i s f a c t o r y  and  suf f i c i e n t  to  pr ov e  the  soun d  and  disp o s i n g  

stat e  of  the  testat o r' s  mind  and  his  sign a t u r e  as  requ i r e d  by  law,  cou r t s  

wo u l d  be  just i f i e d  in  mak in g  a  find i n g  in  favo u r  of  the  pr o p o u n d e r .  In  

othe r  wo r d s ,  the  onu s  on  the  pr o p o u n d e r  can  be  taken  to  be  dis c h a r g e d  on  

pr o o f  of  the  ess e n t i a l  fact s  just  indi c a t e d .  

2 0 .  Th e r e  may ,  ho w e v e r ,  be  cas e s  in  whi c h  the  exe c u t i o n  of  the  wil l  may  

be  sur r o u n d e d  by  susp i c i o u s  cir c u m s t a n c e s .  Th e  alle g e d  sign a t u r e  of  the  

testat o r  may  be  very  shaky  and  dou b t f u l  and  evid e n c e  in  supp o r t  of  the  

pr o p o u n d e r ' s  cas e  that  the  sig n a t u r e ,  in  que s t i o n  is  the  sig n a t u r e  of  the  

testat o r  may  not  rem o v e  the  dou b t  crea t e d  by  the  app e a r a n c e  of  the  

sign a t u r e ;  the  con d i t i o n  of  the  testat o r' s  mind  may  app e a r  to  be  very  

feeb l e  and  deb i l i t a t e d ;  and  evid e n c e  addu c e d  may  not  suc c e e d  in  
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rem o v i n g  the  leg i t i m a t e  dou b t  as  to  the  men t a l  cap a c i t y  of  the  testa t o r ;  the  

dis p o s i t i o n s  mad e  in  the  wil l  may  app e a r  to  be  unna t u r a l ,  impr o b a b l e  or  

unfa i r  in  the  ligh t  of  rel ev a n t  cir c u m s t a n c e s ;  or,  the  wil l  may  oth e r w i s e  

ind i c a t e  that  the  said  disp o s i t i o n s  may  not  be  the  res u l t  of  the  testa t o r' s  

fre e  wil l  and  mind .  In  suc h  cas e s  the  cou r t  wo u l d  natu r a l l y  expe c t  that  all  

leg i t i m a t e  susp i c i o n s  sho u l d  be  co m p l e t e l y  rem o v e d  bef o r e  the  do c u m e n t  

is  ac c e p t e d  as  the  last  wil l  of  the  test at o r .  Th e  pre s e n c e  of  suc h  susp i c i o u s  

cir c u m s t a n c e s  natu r a l l y  tend s  to  make  the  init ia l  onu s  very  heavy ;  and ,  

unl e s s  it  is  sat i s f a c t o r i l y  dis c h a r g e d ,  cou r t s  wo u l d  be  relu c t a n t  to  trea t  the  

do c u m e n t  as  the  last  wil l  of  the  testa t o r .  It  is  true  that,  if  a  cav e a t  is  file d  

alle g i n g  the  exe r c i s e  of  und u e  inf lu e n c e ,  frau d  or  co e r c i o n  in  res p e c t  of  

the  exe c u t i o n  of  the  wil l  pr o p o u n d e d ,  suc h  plea s  may  have  to  be  pr ov e d  by  

the  cave a t o r s ;  but ,  even  with o u t  suc h  plea s  cir c u m s t a n c e s  may  rai s e  a  

dou b t  as  to  whe t h e r  the  testat o r  was  act in g  of  his  ow n  free  wi l l  in  

exe c u t i n g  the  wil l ,  and  in  such  cir c u m s t a n c e s ,  it  wo u l d  be  a  par t  of  the  

init i a l  onu s  to  rem o v e  any  such  leg i t i m a t e  dou b t s  in  the  mat t e r .  “

6 9 . Dr.V.Sridevi,  who was another attesting witness was examined as 

CW-1.  She was the Professor, Surgical Oncology Cancer Institute, Chennai.  She 

was asked to produce the medical records from Cancer Institute.  She produced 

the bed side chart and a case summary which was marked as Ex.P-30.  During 

her cross examination, she stated as follows:-

q . By  look i n g  at  the  bed  side  cha r t  pro d u c e d  by  you  today  can  you  poi n t  the  

pr o g r e s s i v e  dete r i o r a t i o n  men t i o n e d  in  the  cas e  sum m a r y  in  E x . P - 30 ?

A . She  was  ad mi t t e d  on  26 . 1 2 . 2 0 0 7  with  brea th i n g  dif f i c u l t y  and  swe l l i n g  in  
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the  leg s .   Sub s e q u e n t l y ,  dev e l o p e d  diar r h o e a  on  28. 1 2 . 2 0 0 7 ,  and  her  ora l  intake  was  less ,  

she  was  pas s i n g  blo o d  in  sto o l s ,  and  blo o d  vom i t i n g  als o  on  31 . 1 2 . 2 0 0 7 .  Sub s e q u e n t l y  on  

02 . 0 1 . 2 0 0 8  we  not i c e d  that  cer t a i n  pe r i o d s  she  was  mo r e  dr o w s y  (Int e r m i t t e n t  pe r i o d s  

on ly )  on  03 . 0 1 . 2 0 0 8  her  live r  fun c t i o n  test  sug g e s t e d  jaun d i c e  and  she  con t i n u e d  to  be  

brea t h l e s s ,  nee d i n g  oxyg e n  inte r m i t t e n t l y .   O n  05 . 0 1 . 2 0 0 8  mor n i n g  she  was  con s c i o u s  but  

ent i r e l y  con f i n e d  to  bed.   A f t e r  2. 4 0  p.m  on  05. 0 1 . 2 0 0 8  she  was  not  at  all  brea t h i n g ,  no  

hea r t  fun c t i o n ,  not  ar o u s a b l e ,  res u s c i t a t i o n  was  not  suc c e s s f u l  and  she  was  dec l a r e d  dea d  

on  2.5 0  p.m  on  05. 0 1 . 2 0 0 8 .

7 0 .   It is seen that the witness was emphatic that on 05.01.2008 Dr.Jayam 

was conscious in the morning. That was the time when she had executed the Will 

at 7 a.m.  During cross examination by the counsel for the defendant, she further 

stated :-

q .   F o r  a  lay  man ,  can   you  give  the  sym p t o m s  of  ade n o  car c i n o m a s  gra d e  -  II I  

with  meta s t a s i s  of  the  live r  havi n g  inte rn a l  ede m a  in  the  con d i t i o n  of  D r . J a y a m  per t a i n i n g  

on  con d i t i o n  her  on  04 . 0 1 . 2 0 0 8  and  05 . 0 1 . 2 0 0 8 ?

A .   Ina b i l i t y  to  eat ,  brea th i n g  dif f i c u l t y ,  sw e l l i n g  of  both  the  leg s ,  app e a r a n c e  of  

jaun d i c e  and  bein g  bed  bou n d  and  so m e  inte r m i t t e n t  dr o w s i n e s s  and  con f u s i o n .

7 1 . During cross examination by the counsel for the plaintiff  since the 
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witness was Court witness, she stated as follows:-

q .  W h a t  was  the  stat e  of  mind  and  con s c i o u s n e s s  of  D r . J a y a m  fro m  02 . 0 1 . 2 0 0 8  to  

the  mo r n i n g  of  05 . 0 1 . 2 0 0 8 ?

A .   F r o m  02 . 0 1 . 2 0 0 8  even i n g  the r e  was  inte r m i t t e n t  pe r i o d  of  stup o r  in  betw e e n  

she  was  ale r t  and  wel l  and  gra d u a l l y  wo r s e n e d  on  05 . 0 1 . 2 0 0 8 .   O n  the  mo r n i n g  of  

05 . 0 1 . 2 0 0 8  as  pe r  the  bed  side  cha r t  pati e n t  was   con f i n e d  to  bed ,  the r e  is  no  men t i o n  of  

her  con s c i o u s  leve l .   It  can  be  imp l i e d  that  she  was  con s c i o u s  and  or i e n t e d .

7 2 . The evidence that Dr.S.Jayam was "conscious and oriented" is very 

significant. The witness was not only a medical professional at Cancer Institute 

but also one of the attesting witnesses.

7 3 .   Earlier, during cross examination by the counsel for the defendant, 

she had stated as follows:-

q .   H a v e  you  atte s t e d  any  Wi l l  of  D r . J a y a m ?

A .   N o .
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7 4 . To  clarify  this,  in  the  cross  examination  by  the  counsel  for  the 

plaintiff, she stated as follows:-

q.   W i t n e s s  is  sho w n  Ex . P - 25 .  W h e t h e r  the  sign a t u r e  in  E x . P - 25  is  you r s ?

A.   Ye s ,  it  is  my  sign a t u r e  and  add r e s s  give n  the r e  has  bee n  wri t t e n  the r e i n  in  my  

ow n  hand .   H o w e v e r  I  do  not  rem e m b e r  no w  to  sign e d  as  a  witn e s s  to  the  said  do c u m e n t s .

7 5 . She further stated as follows:-

q .   W h e n  was  oxyg e n  ad mi n i s t e r e d  to  D r . J a y a m  on  the  mo r n i n g  on  05. 0 1 . 2 0 0 8 ?

A .   A s  pe r  the  prev i o u s  day s  inst r u c t i o n s  to  the  nur s e  she  has  bee n  adv i s e d  to  

adm i n i s t e r  oxyg e n  to  the  pat i e n t  as  and  whe n  req u i r e d .   A c c o r d i n g l y  she  was  advi s e d  to  

giv e  oxyg e n  ar o u n d  8  a.m  on  05. 0 1 . 2 0 0 8 .

q .   W h a t  do  you  mea n  stup o r ?

A .   Stup o r  mea n s  inte r m i t t e n t  per i o d  of  dr o w s i n e s s  and  con f u s i o n .  Th e  pe r i o d  can  

be  var i a b l e  for  ten  minu t e s  for  so m e b o d y  and  hal f  an  hou r  and  one  hou r  for  dif f e r e n t  

pat i e n t s .

q .   W h a t  was  the  per i o d  of  stup o r  for  D r . J a y a m ?

A .   F r o m  26 .1 2 . 2 0 0 7  to  02 . 0 1 . 2 0 0 8  she  was  con s c i o u s  and  wel l  or i e n t e d .   F r o m  
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the  afte r n o o n  of  02. 0 1 . 2 0 0 8  I  not i c e d  her  to  be  havi n g  inte r m i t t e n t  ep i s o d e  of  stup o r .   I  

can n o t  re c a l l  the  dur a t i o n  of  eac h  of  ep i s o d e s  of  stup o r  of  D r . J a y a m .

q .   Ex c e p t  dur i n g  the  dur a t i o n  of  eac h  of  the  ep i s o d e s  of  stup o r  of  D r . J a y a m  was  

she  con s c i o u s ?

A .   Ye s .   She  was  con s c i o u s  and  or i en t e d  dur i n g  the  oth e r  per i o d s .

7 6 . She further stated 

q .   W h e t h e r  you  can  say  whi c h  of  the  per i o d s  D r . J a y a m  was  con s c i o u s  and  the  

pe r i o d s  whe n  she  had  stup o r ?

A .   O n  the  mo r n i n g  of  05 . 0 1 . 2 0 0 8  fro m  the  bed  sid e  cha r t  it  appe a r s  she  was  

con s c i o u s .   Sin c e  the r e  is  no  re c o r d  of  stup o r  on  05 . 0 1 .   She  is  likel y  to  be  mor e  con s c i o u s  

on  the  mo r n i n g  of  05 . 0 1 . 2 0 0 8 .

q .   W h a t  was  the  stat e  of  mind  fro m  the  time  whe n  she  ad mi t t e d  on  26. 1 2 . 2 0 0 7  to  

05 . 0 1 . 2 0 0 8 ?

A .   She  was  mo r e  con s c i o u s  than  in  stup o r .

7 7 . This evidence,  during  cross examination  is  again  very significant. 

The learned counsel for the defendant stated that the bed side chart produced as 

document would give an indication about the condition of the patient at the time 

when the doctor visit the patient for examination.    He stated that it would not give 
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a complete picture of the condition of the patient.  

7 8 . The  learned  counsel  for  the  defendant  relied  on  the  M E R C K  

M A N U A L  C E N T E N N I A L  E D I T I O N  and more particularly relied on  L I V E R  

M E T A S T A S E S  : -  M e t a s t a t i c  can c e r  is  the  mo s t  co m m o n  hepa t i c  mal i g n a n c y .  Th e  live r  

pr ov i d e s  a  fert i l e  bed  for  bl o o d b o r n e  meta s t a s e s ;  lung ,  brea s t ,  co l o n ,  pan c r e a s ,  and  

sto m a c h  are  the  mo s t  freq u e n t  pri m a r y  site s ,  alth o u g h  virtu a l l y  any  sou r c e  may  be  

res p o n s i b l e .   Spr e a d  to  the  live r  is  not  unc o m m o n l y  the  init ia l  clin i c a l  man i f e s t a t i o n  of  

can c e r  els e w h e r e .   In  the  term i n a l  stag e s ,  pr o g r e s s i v e  jaun d i c e  and  hep a t i c  

enc e p h a l o p a t h y  pre s a g e  dea th . 

7 9 . He  further  stated  the  P O R T A L  -  S Y S T E M I C  

E N C E P H A L O P A T H Y  and  pointed  out  the  extract  from  the  Manual  with 

respect to Symptoms and signs as follows:-

"Pe r s o n a l i t y  cha n g e s  (eg ,  ina p p r o p r i a t e  beha v i o r ,  alte r e d  

mo o d ,  imp a i r e d  judg m e n t )  are  co m m o n  ear l y  

man i f e s t a t i o n s  that  may  anted a t e  app a r e n t  cha n g e  in  

con s c i o u s n e s s .  U s u a l l y ,  imp a i r e d  con s c i o u s n e s s  oc c u r s .  

Init i a l l y ,  subt l e  sle ep  patt e r n  cha n g e s  or  slug g i s h  

mov e m e n t  and  spe e c h  may  be  pre s e n t .   D r o w s i n e s s ,  
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con f u s i o n ,  stup o r ,  and  frank  co m a  indi c a t e  inc r e a s i n g l y  

adva n c e d  enc e p h a l o p a t h y ."

8 0 . Relying on the above, he stated that the Will particularly Ex. P-26 

dated 05.01.2008 is forged and fabricated Will.  

8 1 . I differ with the contentions of the learned counsel.

8 2 . The Manual gives the general condition of a patient, who is afflicted 

with Cancer.  The actual  condition of the patient  can be spoken to only by the 

Doctor who actually treated the patient.  In this case, CW-1 Dr.Sridevi had given 

the  treatment  for  Dr.S.Jayam.  She  specifically  stated  that  in  the  morning  on 

05.01.2008  Dr.Jayam  was  conscious.  The  Will  was  attested  by  two  medical 

professionals  PW-2  and  CW-1.   PW-2  very  specifically  stated  that  she  saw 

Dr.Jayam signing the Will and she also signed the Will in her presence.  She was 

examined orally in chief.  She answered clearly in her chief examination and in her 

cross  examination.   Similarly,  CW-1  Dr.V.Sridevi  was  examined  only  for  the 

purpose  of  the  bed  side  chart  report  under  Ex.P-30.   She  again  spoken  very 

clearly when examined orally in chief.   The deep appreciation of the Court must 

be placed on record on the very fair conduct of Mr.Bijai Sundar, learned counsel 
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for  the  plaintiff,  who did  not  resort  to  filing  proof  affidavits,  but  examined  the 

witnesses  orally  in  chief.   The witnesses  themselves,  came forward  to  tender 

evidence.  

8 3 . On the other hand, the defendant did not gray the witness box.  She 

did  not  come  forward  to  subject   herself  to  cross  examination.  She  did  not 

substantiate anything which she had stated in her written statement.  

8 4 . I  hold  the  plaintiff  has  proved  the  Will  in  manner  known  to  law. 

Suspicious  circumstances  stated  by  the  defendant  are  rejected  by  me  as 

Dr.S.Jayam was in conscious and executed the Will in a sound state of mind.  In 

this connection, Ex.P-22 dated 04.01.2008 assumes significance.  This was one 

day prior to the date of death and was written from the hospital.   The letter is 

addressed  to  the  trustees  of  Vijaya  Medical  Trust.   Dr.S.Jayam  in  her  own 

handwriting has spoken about  the renewal of  lease agreement of  Sahishnatha 

Educational and Charitable Trust.  The two and half page letter was in the own 

handwriting of Dr.S.Jayam who also signed the same.  This is more than sufficient 

proof to show that she was in a conscious state of mind during her period at the 

hospital.  The defence taken by the defendant are out of despair.  I reject them.
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8 5 .  I hold with respect to issue No.1 in T.O.S.No. 35 of 2008  that the Will 

Ex.P-26 dated 05.01.2008 was executed by Dr.S.Jayam in a sound state of mind 

in the presence of the attesting witness and that it is a valid and genuine Will.  I 

reject the contention that it is a forged Will.  I further hold with respect to Issue No. 

(c) in Tr.C.S.No. 892 of 2009 that the Will is enforceable. Consequently,  Issue 

No.1 in T.O.S.No. 35 of 2008 is answered in favour of the plaintiff and Issue No. 2 

in  T.O.S.No.  35  of  2008  is  answered  against  the  defendant,  rejecting  their 

contention that the Will is a forged one and Issue No. (c) in Tr.C.S.No. 892 of 

2009 is answered in favour of the plaintiff in T.O.S.No. 35 of 2008, who was the 

second defendant in Tr.C.S.No. 892 of 2009.

I s s u e  N o .  3  i n  T . O . S . N o .  3 5  of  2 0 0 8 : -

8 6 . It  naturally  follows  that  the  plaintiff  having  proved  the  Will  by 

examining  the  Executor  and  also  the  attesting  witness  is  entitled  for  grant  of 

probate as sought for.

I s s u e  N o s .  ( a )  ( b )  a n d  ( d )  i n  T r . C . S . N o .  8 9 2  of  2 0 0 9 : -

8 7 . Tr.C.S.No.  892  of  2009  has  been  filed  for  a  declaration  that  the 
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plaintiff therein, namely  N.Ranganayagi is a legal heir of her deceased sister and 

entitled to succeed her properties.  The relief sought is not formed properly.  She 

can  be  a  legal  her  in  her  capacity  as  blood  sister,  but  she  is  not  entitled  to 

succeed to the property since her sister Dr.S.Jayam had written and executed a 

Will  dated 05.01.2008 which has been proved before this Court in the manner 

known to law.  The relief sought in the suit is misleading and cannot be granted.  

8 8 . With respect to the relief to be granted in Tr.C.S.No. 892 of 2009 I 

hold that the suit deserves dismissal since the frame of the suit itself is bad and 

that  two reliefs  cannot  be combined.   These issues are answered against  the 

plaintiff in Tr.C.S.No. 892 of 2009.  

I s s u e  N o . 4  i n  T . O . S . N o .  3 5  of  2 0 0 8 : -

8 9 . In the result, I hold that the plaintiff is entitled for probate of the Will 

dated 05.01.2008 executed by Dr.S.Jayam, who died on 05.01.2008.  T.O.S.No. 

35 of 2008 is decreed with costs.  Tr.C.S.No. 892 of 2009 is dismissed with costs. 

Consequently, connected Application in A.No. 1240 of 2010 is dismissed.

30.11.2017

vsg

Index:  Yes/No

Internet:  Yes/No.

C . V . K A R T H I K E Y A N  ,  J .  

vsg
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P r e - d e l i v e r y  J u d g m e n t  in

T . O . S . N o .  3 5  o f  2 0 0 8

A n d

T r . C . S . N o .  8 9 2  o f  2 0 0 9

3 0 . 1 1 . 2 0 1 7
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T r . C . S . N o .  8 9 2  o f  2 0 0 9

A n d

A . N o .  1 2 4 0  o f  2 0 1 0
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THE HONOURABLE MR.JUSTICE C . V . K A R T H I K E Y A N
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