IN THE H GH COURT OF JUDI CATURE AT NMADRAS
DATED :19.09. 2017
CORAM
THE HON BLE MR JUSTI CE V. PARTH BAN
WP.No. 6873 of 2013

Thangadur ai ...Petitioner
VS.

1. The Superi ntendent of Police(Arned),
Thi ruvannamal ai District.

2. The Director Ceneral of Police,
Tam | Nadu, Chennai -4.

3. The Secretary to Governnent,
Honme( Pol ice-|V) Departnent,
Fort St. George, Chennai -9. ... Respondent s

Wit Petition-filed under Article 226 of the Constitution of
I ndi a seeking for I ssuance of a Certiorari, to 'call for the
records of the respondents in connection with the inpugned orders
passed by them in PRNo.23 of 2007 dated 19.07.2007, RC
No. 158685/ API | (2)/ 2007 dated 23.10.2007 and GQ(2D).No.177, Hone
(Police VII) Departnent dated 09.07.2012 and quash the sane and
grant such other further relief.

For Petitioner : M s. M Mit happan
For Respondents: M. A Zakki r Hussai n, ACGP
ORDER

The petitioner has approached this Court seeking for the
followng relief:

"'To issue a Certiorari, to call for the
records of the respondents in connection with the
I npugned orders passed by them in PR No. 23 of 2007
dated 19.07.2007, RC No. 158685/ APII1(2)/2007 dated
23.10.2007 and GQ(2D).No. 177, Honme(Police VII)
Departnent dated 09.07.2012 and quash the sane and
grant such other further relief'"'.

2. The case of the petitioner is as follows:

The petitioner entered service in the Police Departnent as
Grade-11 Police Constable on 01.03.2002. He was a selected
candi date of the Tam | nadu Uniforned Services Recruitnent Board,
after conpletion of training, he was posted in the Tam | nadu
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Regi mrental Centre. In the year 2007, he was transferred to
District Armed Reserve, Tiruvannamalai District. The petitioner
clainms to have received 5 rewards for his neritorious services

and had not conme to any adverse notice till he was charge
sheeted, which is the subject matter of challenge before this
Court. Wiile working as Gade-11, Police Constable, the

petitioner under conpelling circunstances was absent from
25.10. 2006, due to serious stomach pain. He took treatnent for
the ailnment from 25.10.2006 to 27.12.2006. According to him he
was suffering from acute ulser for which he had undergone
continuous treatnment for the said period. In view of the absence
of the petitioner, he was declared as ''deserter'' by
proceedings of the first respondent dated 15.11. 2006. Although

the said order was not served on the petitioner, subsequently,
the order confirmng the order of desertion dated 26.12 2006 was
served on the petitioner. Thereafter, the petitioner was issued
a charge nmeno under Rule 3(b) of the Tam | nadu Police Subordinate
Service (D & A Rules on 22.03.2007. An enquiry was conducted

into the charges. In the enquiry, the petitioner had explained
the circunstances, under which, he renmnained absent for the days
in guesti on. However, not wi t hst andi ng t he legitimate

expl anation, the enquiry officer, by his report dated 10.06.2007,
had hel d charges proved. The disciplinary authority accepted the
findings of the enquiry officer and by order dated 19. 07. 2007,
i nposed a puni shment of renoval from service. Thereafter, a
nmercy petition was filed but the same was also rejected,
confirmng the order of penalty of renoval from service vide
proceedi ngs dated 23.10.2007 as agai nst the order passed in mercy
petition, a nenorandum was submtted to the third respondent
herein and finally the sane was rejected on 09.07.2012. The
same is put to challenge in the present wit petition

3. M.Mithappan, |earned counsel for the petitioner would
submit that there were several infirmties in the conduct of the
enquiry and the orders passed by the disciplinary authority and
al so the other higher authorities. Wt hout appreciating these
factors nmechanically an order of renmnpval from service has been
passed against him VWi | e passing orders, the authorities
concerned had not taken into consideration the mtigating
ci rcunst ances, t hough, the petitioner had raised the issue of
proportionality in inposing severe penalty of renoval from
service, as he had not cone to any adverse notice earlier and
for the absence, he had submtted his explanation, stating that
he was ailing for sone time, with acute ul ser acconpanied wth
severe stomach pain. Nevertheless, according to the |[earned
counsel, the authorities wi thout proper application of mnd, had
i nposed a harsh penalty of renoval from service on the
petitioner.

4. The | earned counsel would further submt that at the tine

when the puni shnent was i nposed, the petitioner was only 32 years
of age and his further enploynent in the Governnment has been
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snuffed out for a solitary act of m sconduct. The | earned counsel
on the issue of proportionality of punishment would draw the
attention of this Court to an order passed by a |earned single
Judge in WP No. 16415 of 2009 dated 15.06.2011, in which, the
| earned Judge after adverting to various judgnents passed by this
Court and the Hon'ble Supreme Court of |India, has concl uded
t hat renoval from service for desertion, was hi ghly
di sproportionate. The operative portion of the order dated
15.06.2011 passed by the learned Judge in paragraph No.10 is
extracted bel ow
'*10.Considering the facts and circunstances of

this case and the order passed by the Division Bench

hol ding that the order of dism ssal fromservice for

desertion is highly disproportionate and a | esser

puni shment should be inposed and the said order

having been inplemented by - inposing a |esser

puni shnment of postponenent of one increnent for two

years in_ the case of one RRanesh, who was the

appel lant-in WANd.58 of 2011 dated 27.01.2011, | am

of the. view that the interest of -justice would be

nmet /by setting aside the order of the respondents

and remtting the matter to the second respondent to

consiider the said issue of proportionality of the

puni shnent-—alone in the light of _the additional

affidavit filed by R3, dated 10.06.2011 and pass

fresh orders, within a period of eight weeks from

the date of recei pt of a copy of this. order."’

The | earned counsel would therefore plead before this Court
t hat puni shnment inposed on the petitioner may be interfered with

on t he ground t hat t he puni shrent bei ng excessi ve,
di sproportionate to the gravity of the acts of m sconduct
al | eged agai nst the petitioner.

5. Upon notice, M.A Zakkir Hussain, |earned Additional
Governnment Pl eader entered appearance for the respondents and
filed a detailed counter affidavit. I'n the counter affidavit,

it is stated that the petitioner having found guilty of
m sconduct, has been dealt with rightly by the respondents and
there was no scope for interference by this Court even in respect
of the quantum of penalty inposed on the petitioner, since the
absence of duty w thout proper permi ssion is a serious m sconduct
defined in the Unifornmed Services and therefore, no relief can
be granted in the present wit petition

6. This Court, after considering the rival subm ssions of
the |earned counsel for the parties and upon perusing the
rel evant materials and pleadings placed on record, is of the
considered view that as rightly held by the |earned single Judge
of this Court, as he then was, in the aforesaid wit petition, a
puni shment i nposed on the petitioner, nanely, the renoval from
service, is grossly disproportionate to the gravity of m sconduct
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(Desertion) alleged against the petitioner. There cannot be two
opinions that for solitary act of msconduct, punishnment of
renoval from service s too excessive, particul arly,
considering the age of the petitioner, who was only 32 years at
that point of time. Having concluded so, this Court has to see
as to what punishnment should be inposed on the petitioner instead
of renoval from service. Considering the evidence in the enquiry
proceedi ngs and the order passed by the disciplinary authority,
this Court is of the view in the fitness of things, that the
petitioner having been renoved from service as early as in 2007
and has been out of enploynent for over 10 years, the punishnent
of renoval from service inposed on the petitioner is nodified to
the extent that the petitioner is directed to be reinstated in
service w thout any backwages for the period fromthe date of his
renoval from service tily LOhE) flate O his reinstatenent.
Deni al of backwages for a |ong period of 10 years is a sufficient
puni shment to be inposed on the petitioner in the facts and
ci rcunstances of the case.

7. In the light of the above, the respondents are directed
to pass orders of reinstatenent of the petitioner in service
W t hout backwages w thin a period of two nonths fromthe date of
receipt of a copy of this order. On being reinstated, the
petitioner is entitled to all other attendant_benefits

8 The wit petition is disposed of, wdth the above
direction. No costs.

BBt
Assistant Registrar
/true copy/

Sub Assistant Registrar

dn
To:

1. The Superintendent of Police(Arned),
Thi ruvannanmal ai District

2. The Director General of Police,
Tam | Nadu, Chennai-4

3. The Secretary to Governnent,
Hone(Pol i ce | V) Departnent,
Fort St. George, Chennai-9.

1 cc to M. Mithappan, Advocate, Sr. 68632
WP. No. 6873 of 2013
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