IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 04.10. 2017
CORAM
The Hon' ble M. Justice T.S.Si vagnanam

W P. Nos. 25927 and 25928 of 2017
and
WM P. No. 27475 and 27476 of 2017

M s. Raj al akshm Paper Agenci es
Rep. by its Proprietor M.P.Rajesh
Petitioner in both WPs

Vs.

The Assi stant: Conmi ssi oner (CT)
Kot hawal chavadi Assessnent Circle
Chennai — 600 00L.
Respondent “in WP. No. 25927/ 2017

The Comrercial Tax O ficer
Kot hawal chavadi Assessnment Circle
Chennai - 600 001.
Respondent in WP. No. 25928/ 2017

Prayer:
I n WP. No. 25927/ 2017

Wit Petition filed under Article 226 of the Constitution of
India to issue a Wit of Certiorari, calling for the records of
the respondent pursuant to his proceedings in CST 92131/2014-15
dated 31.08.2017 served on 05.09.2017 and quash the sane as
invalid and ill egal.

I n WP. No. 25928/ 2017

Wit Petition filed under Article 226 of the Constitution of
India to issue a Wit of Certiorari, calling for the records of
the respondent pursuant to his proceedings in CST 92131/2013-14
dated 31.08.2017 'served on 05.09.2017 and quash the sane as

invalid and il legal.
For Petitioner : M . S. Mbhan
in both WPs.
For Respondent : M. S. Kanmani Annanal a
in both WPs. Addi ti onal CGover nnment Pl eader

https://hcservices.ecourts.gov.in/hcservices/



COMMON  ORDER

Heard M .S. Mbhan, the |earned counsel appearing for the
petitioner and M.S.  Kanmani Annanalai, |earned Additiona
Governnent Pl eader, who accepts notice on behalf of the
respondent. Wth consent on either side, the Wit Petitions are
taken up for final disposal

2. The petitioner, who is a registered dealer on the file
of the respondent, wunder the provisions of Tam| Nadu Value
Added Tax Act 2006 (hereinafter, referred to as ' TNVAT Act') and
Central Sales Tax Act 1956 (hereinafter, referred to as 'CST
Act') has filed these Wit Petitions, challenging the orders of
assessnment under CST Act for the years 2014-2015 / 2013-2014
respectively, dated 31.08.2017.

3. The respondent issued show cause notices, dated
23.06. 2017, alleging that the petitioner has suppressed the
transit sales turnover, and based on the value declared in 'El
Forms, the transit sales turnover was proposed to be estinated,
and assessed to tax. Another allegation against -the petitioner
is that, a perusal of "C-Formfiled by the petitioner reveal ed
that, they have collected tax at the rate of . 2% on three
i nvoi ces from the buyers, and clainmed exenption under Section 6
(2) of the CST Act, and the exenption already allowed on the
turnover is proposed to be assessed to tax at 2% Apart from
the above allegations, there was a proposal to levy penalty
under Section 9(2) of the CST Act.\

3.1 The petitioner filed their objections/reply, on
10. 07.2017. The gist of the objections is that, whatever sales,
effected by them through transit sales, the sanme were duly
admtted in their returns, and the other turnover, which was not
reported in the return as transit sales, the entire tax
liability has been remtted by them and the sane shown in the
returns, and assessnent have been conpl eted. In this regard,
the petitioner undertook to produce the entire records for the
turnover admitted in the returns and to show that the tax was
already paid. Therefore, it was contended that, there cannot be
any further assessnent in respect of the ~turnover and
consequently, |evy of tax is not warranted.

3.2 So far as the allegation that they have
collected tax at 2% on the sales turnover from the buyers and
clainmed exenption wunder Section 6(2) of the CST Act 1is

concerned, it was submtted that the allegation is false and
they have submitted declaration Fornms issued by the buyers in
order to set the records straight. Therefore, the petitioner

denied that they have clainmed exenption wongly under Section 6
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(2) of the CST Act. The petitioner specifically requested that,
they may be given an opportunity of being heard before passing
further orders. The petitioner received the notices dated
11.08. 2017 on 23.08.2017, at about 1.45 p.m from which, the
petitioner came to know that the personal hearing was fixed on
23.08.2017 at 11.00 a.m Therefore, the petitioner would state
that they could not appear before the respondent at 11.00 a.m
since the notice was received by themonly at 1.45 p.m In the
affidavits, filed in support of these Wit Petitions, it has
been stated that the petitioner requested the respondent either
to reschedule the hearing date to another date and to give one
nore opportunity, and that, the respondent acknow edged that the
noti ce was served on them only about 1.45 p. m

4. From a perusal of the inpugned orders, it is seen that
the respondent did not specifically fix another date for
personal hearing, and w thout granting an opportunity of being
heard, has proceeded to conplete the assessnent, by stating that
the petitioner did not appear for personal hearing.

5. Thus, from perusal of the inpugned assessnent orders,
it is seen that the respondent does not seriously dispute the
fact that the notice of hearing was received by the petitioner
only on 23.08.2017 at about 1.45 p.m Therefore, the respondent
could have either- issued another notice or —directed the
petitioner to appear before him on a particular date, so that
the petitioner would be able to produce records to substantiate
their stand in their reply, dated 10.07.2017. Wth regard to
the nerits of the matter, the respondent has found fault wth
the petitioner in having produced the letter from the buyers,
rectifying the defects in Form C.  The petitioner explained that
t he defect has occurred on account of the purchasing dealer, and
it is they, who have to rectify the defect. |In that regard, the
petitioner produced a letter from the dealer. Further, the
petitioner explained that, however, had opportunity been granted
to them they would have been in a position to produce records
to show that, whatever turnover, which was not reported in the
return as transit sale, were assessed to tax and requisite
anount of tax has al ready been paid.

6. Thus, the factual situation clearly shows that, there
has been violation of principles of natural justice, and the
petitioner did not have adequate opportunity to putforth their
plea in spite of specific request nmade to the respondent for
bei ng heard in person. This Court is convinced that the nmatter
should be remtted back to the Assessing Oficer for redoing the
assessnent in accordance with | aw.
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7. In the result, the Wit Petitions are allowed, the
i mpugned orders are set aside and the matter is remanded to the
respondent for fresh consideration, who shall fix a date for
personal hearing and hear the petitioner in person and peruse
the records and redo the assessnment in accordance with |aw No
costs. Consequently, connected Wit M scellaneous Petitions are
cl osed. No costs.

sd/-
Assistant Registrar (CS 1IV)
//True Copy//
Sub Assistant Registrar
sd/ kas
To
1. The Assistant Conmm ssioner (CT)
Kot hawal chavadi Assessnment Circle
Chennai — 600 001.
2. The Commercial Tax O ficer
Kot hawal chavadi Assessnment Circle

Chennai — 600 001.

+2cc to M. V. Vasant ha Kumar, Advocate SR. 71291. 71292
+1lcc to the Special Governnent Pleader Sr. 71310

W P. Nos. 25927 and 25928 of 2017

AR( 1 V)
VR( 24/ 10/ 2017)
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