IN THE H IGH COURT OF JUDICATURE AT MADRAS
DATED: 08.06.2017
CORAM
THE HONOURABLE Mr. JUSTICE T.RAJA
W.P.No.13660 of 2017
&

|l

WMPs.No.14845 to 14847 of 2017

Service Doctors Welfare Association,

Rep. By its Secretary Dr.G.Suresh,

No.-10, Omandurar Medical College Quarters,
Triplicane,

Chennai - 2. ... Petitioner

S

l1.Principal/ Secretary to Government,
Government of Tamil Nadu,
Health and Family Welfare Department,
Fort St. George, Chennai - 9.

2.The Director,
Directorate of Medical Education,
Kilpauk, Chennai - 10.

3.The Director,
Directorate of Medical Services,
DMS Complex, No.359, Anna Salai,
Teynampet, Chennai - 6.

.Lakshminath

.Sankaralingam

.Nachiappan

.Santhosh

.J.Sai Karthik

.S .Sugumar

10.A.Selvi

11.R.Julius

12.T7.Sudha Nandhini

13.S.R.Raja
(impleaded as R4 to R13 wvide

order dt.07.06.2017 in WMP.No.15180/17

in WP.No.13660/17)

14.C.Rajasekaran

15.V.M.Theeba

16.T.Sivakumar

17.P.Savitha
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18.M.N.Bharathi

M
19.V.Nithyananthinie
20.5.S8Srividya
21.R.Senthilkumar
22 .V.Raman
23.P.Ananthakrishnan
24 .T.Jegan Mohan
25.K.Senthilkumar
26.S.Sumithra
27.Asma J.A.Batcha
28.V.Ramya Mirunalini
29.S.Karthiga
30.S.Sangeetha
31.S.Santhalakshmi
32.S.Yogasathya
33.J.Sasikala
34 .N.Prema
35.S8.Vijayan
36.D.Chandramohan
37.T.Durairajan
38.P.Jayakumar
39.P.Prathiba
40.A.Prabhuraj
41.S.Murugarajan
42 .R.Santhosh Kumar
43.V.Udhayasankar
44 .M.Babu
45.E.M.Rajakannah
46.G.Mahadevi
47.A.Shakthi
48 .K.Ravi
49 .M.Muralidharan
50.S.Paranthaman
51.S.Sivamanthiraraj

52.Sankara Avudayappan
(impleaded as R14 to R52 wvide
order dt.07.06.2017 in WMP.No.15500/17
in WP.No.13660/17) ... Respondents

PRAYER: Writ Petitions filed under Article 226 of the
Constitution of India praying to issue a writ-of certiorarified
mandamus to call for the records relating the impugned circulars
dated 24.05.2017 Ref. Nos.96130/E3/1/2016-SPG and
96130/E3/1/2016-MOs-2 issued by the second respondent and quash
the same insofar as the same relates to transfer/posting
counselling to be held from 02.06.2017 onwards whereby services
doctors who are yet to complete their post graduate degree and
presently undergoing PG course are allowed to participate in the
transfer/posting counselling prior to already existing
speciality medial officers holding Post Graduate Degree, in
violation of G.0.Ms.No.131, Health and Family Welfare Al
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Department and Government letter dated 25.01.2017 and
consequently direct the respondent authorities to strictly
follow the sequence of counselling stipulated in the
G.0.Ms.No.131, Health and Family Welfare Al Department, dated
20.11.2017 and the Government Letter No.569/B1/2017-1, dated
25.01.2017 for conducting transfer/posting counselling for
speciality medical officers from the year 2017 onwards.

For Petitioner : Mr.S.Thanka Sivan
For R1 to R3 : Mr.K.Venkataramani, AAG
Assist. By Mr.P.Sanjaygandhi, AGP
For R4 to R13 : Mr.G.Sankaran
For R14 to R52 : Mr.V.Vijayashankar
ORDER

Challenging  the impugned circulars dated 24.05.2017
issued by the second respondent / the Directorxr, Directorate of
Medical Education, Chennai, calling for the Service Doctors to
participate’ in the transfer/posting counselling scheduled to be
held from 02.06.2017 onwards, the petitioner Association, who
are Medical Officers with PG Degree, have wurgently moved this
writ petition-with an impression that the PG.students are given
priority over the Medical Officers who have already completed
the PG degree.

2. It 'is  emphasised by the Ilearned, counsel for the
petitioner that the results of the PG degree undergone by the
Service Doctors have not yet been declared and therefore, they
cannot be given primacy over the Medical Officers in the
transfer counselling, before declaration of their results in PG
course, for, 1in the event of their failure in PG Course, they
will have to vacate their seats, while ultimately cause grave-
prejudice to all the Medical Officers and the respondent
department.

3. By taking note of such points raised by the learned
counsel for the petitioner, this Court, by order dated
02.06.2017, has directed the respondents to follow the
guidelines for transfer ;and promotion—as per G.0. (2D).No.131,
dated 20.11.2017 read with Government Letter No.569/B1/2017-1,
dated 25.01.2017.

4. Aggrieved by the said interim direction, the service
Doctors, who are seniors as per the CML seniority list than the
members of the petitioner Association, have filed impleading
petitions in WMP.Nos.15180 and 15500 of 2017 and thereby it is
contended that the members of the petitioner Association were
recruited by way of walk-in selection through the Medical
Services Recruitment Board during the vyear 2015-2016 without
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completing two vyears of Government Service as on 31.03.2017,
therefore, they cannot be given primacy over their seniors.

5. It is further contended by the impleaded parties
that when the members of the petitioner Association were all
working in the Government Service only on temporary basis and
their services have not even been regularised till date and some
of them are even non-service PG candidates who may leave
Government Service after completion of their bond service, the
respondent department, keeping in mind that the service of the
Medical officers with PG degree are very essential to the
Medical Department and that they have contractual obligation to
serve 1in the Medical Department. till their superannuation,
issued the present circulars dated 24.05.2017 calling for the
Service Doctors to participate in the transfer/posting
counselling scheduled to Dbe held from 02.06.2017 onwards,
therefore, he prayed for not to modify such circulars issued by
the respondent department.

6., It has been well settled by this Court as well as
the Apex Court that the seniority of serving Medical officers
having MBBS degree and PG degree will be decided only on the
basis of the seniority rank in the Civil Medical List (CML) upto
the stage of Associate Professor. For the purpose of promotion
till the post of Associate Professor, only the CML seniority
list 1is being taken, however, the members of the petitioner
Association have not made anywhere in the pleading that they are
seniors to the serving doctors, who are already working in the
Government Service with contractual obligation to serve till the
age of superannuation after completion of their PG course,
therefore, on this count, the writ petition is liable to be
dismissed, it is pleaded.

7. Continuing his arguments, he has submitted that it
is well settled law by this Court as well as the Hon'ble Apex
Court in umpteen number of  judgements that the writ petition
filed by an association in service matter is not maintainable
inasmuch as the service rights are individual cause of action,
therefore, an association cannot represent the individual
service rights.

8. +Although,+ in- reply, it ~is —submitted that the
petitioner Association has come to this Court seeking
implementation of G.0.Ms.No.131, Health and Family Welfare Al
Department, dated 20.11.2017, this Court 1is not inclined to
entertain the writ petition for the following reasons:

9. As rightly pointed out by the impleading parties
that the affidavit filed in the writ petition by the petitioner
Association has not thrown any light as to whether they are all
seniors than the service Doctors working in the Tamil Nadu
Medical Service. Secondly, the members of the petitioner
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association are all working in the Government service only on
temporary basis and their services have not been regularised
till date, besides, some of them are non-service Post Graduates,
who may leave the Government Service after completion of their
bond service at any point of time.

10. On the other hand, the services of the service-Post
Graduates are very essential to the Medical Department and
further, the respondent department also has taken note of the
fact that all the service Doctors are working for a long time
and they have Jjoined the PG course in Government Medical
Colleges by executing a bond with the Government of Tamil Nadu
to the effect that they will continue to be in the Government
service till attaining the age of superannuation after
completing their courses. Therefore, this Court, by considering
the fact that the service doctors are undergoing PG Course in
various Government Colleges and also serving in various rural
areas and they are all permanent government ‘servants, finds no
arbitrary action on the part of the respondent in issuing the
impugned circulars dated 24.05.2017.

11. - Moreover, the counter affidavit filed Dby the
official respondents fails to speak about—~the CML seniority
list, as a result, this Court had to pass the interim direction

as stated above. However, the impleaded parties has brought to
the notice of this-Court that for transfer and promotion, CML
seniority list-has to be followed. Therefore, I do not find any

infirmity in the dimpugned circulars, since, as stated by the
learned counsel for the impleaded parties, only the CML
seniority 1is being followed for transfer/posting of Medical
Officers.

12. Besides, the Hon'ble Apex court in Mahinder Kumar
Gupta and others wv. Union of Inida, Ministry of Petroleum and
Natural Gas [(1995) 1 SCC 85], has held that the writ petition
filed by an Association is —not maintainable since the
Association has no fundamental right wunder Article 32 of the
Constitution of India. Therefore, the present writ petition
filed by the Service Doctors Welfare Association, represented by
its Secretary, cannot be entertained by this Court.
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13. In fine, for the reasons stated above, the writ

petition fails and the same is dismissed. Consequently, interim
direction already granted by this Court stands vacated. No
Costs. Connected other miscellaneous petitions are also closed.

Assistant Registrar (CSVIII)

True Copy

Sub-Assistant Registrar
rkm
To

l1.Principal/ Secretary to Government,
Government of Tamil Nadu,
Health and Family Welfare Department,
Fort St. George, Chennai - 9.

2.The Director,
Directorate of Medical Education,
Kilpauk, Chennai - 10.

3.The Director,
Directorate of Medical Services,
DMS Complex, No.359, Anna Salai,
Teynampet, Chennai - 6.

+1 cc to M/s.Thankasivam Advocate sr 40958
+1 cc to M/s.V.Vijay shankar Advocate sr 40900
+1 cc to M/s.G.Sankaran Advocate sr 41075
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