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JUDGEMENT

The appeal 1is preferred against the Jjudgment of
acquittal passed Dby the learned Judicial Magistrate No.3,
Salem in C.C.No.473 of 2001 dated 06.12.2006.

2.The case of the appellant/complainant, is as
follows: -

The appellant/complainant is doing business in selling
cattle feeds, and the respondent/accused, purchased cattle
feeds from the appellant/complainant; in the above
transaction, there was a due of Rs.2,52,014/-, and in order to
discharge the above debt,. the respondent/accused issued a
cheque dated 21.05.2001; when the appellant presented the same
for collection, it was returned as Yinsufficient funds”
Thereafter, the appellant issued “‘a legal notice on
11.06.2001, even after receipt of the notice, 'the respondent
has failed to pay. the amount. Hence, the appellant has filed a
complaint before the trial court for an offence under Section
138 of Negotiable Instrument Act.

3. After considering the complaint and sworn statement
of the Power of Attorney, the court below took the case on
file and issued summons to the accused and .proceeded with the
trial. During the trial, the appellant examined his
Accountant/ Power of Attorney as P.W.1l and marked 5 exhibits.
On the side of the respondent/accused, he examined the Bank
Manager of Canara Bank as DWl, and after considering all the
materials, the court below acquitted +the accused from the
charge. Now, challenging the above order of acquittal, the
present appeal has been filed.

4. Mr. P.Mani, learned counsel appearing for the
appellant/complaint submits that this 1is a case where the
accused accepted the signature found in the cheque, hence, the
presumption under Sections 118 and 139 of Negotiable
Instrument Act will come into play, and the initial burden is
on the respondent/accused to rebut the presumption, but the
respondent did not rebut the presumption with any probable
defence. Hence,  the court.below ought not to have acquitted
the accused and by mere examination of Bank Manager to show
that the cheque was issued long prior to the alleged date

found in cheque and account was also closed, cannot Dbe
considered as a probable defence and he prayed for allowing
the appeal.

5) Per contra, Mr. Elanthireyan, learned counsel

appearing for the respondent/accused submits that the cheque
was found to be issued to the complainant by the Bank long
https://hcservicefdedu@sgov.foesertiteey  date of alleged issuance of cheque and the



respondent also examined the Bank manager to show that the
cheque was issued long prior and the account was also closed.
Hence, 1t creates doubt about the legally enforcible debt and
the respondent has successfully rebutted the presumption, and
the Dburden 1is shifted on the appellant/complainant to show
that there is a legally enforcible liability, but, absolutely,
there is no evidence on the side of the appellant/complainant
to prove the same. Considering all the above material, the
trial court rightly acquitted the accused and he prayed for
dismissal of the appeal.

6. I have considered the rival submissions and perused
the records carefully.

7. The case of the appellant/complainant is that there
was a business transaction between the appellant and the
respondent and during the course of Dbusiness, there 1is a
liability and the respondent has to pay a sum of
Rs.2,52,014/-, 1in order to discharge the debt, he issued a
cheque on 21.05.2001 and when the same was presented for
collection on 26.05.2001, it got dishonoured. It 1is the
specific case of the respondent that the account, which was
maintained by the respondent in the Canara Bank, was closed in
the vyear 1995, since there was no transaction _in the bank
account from the year 1992 and the cheque in dispute was also
issued long prior to the date of issuance of debt.

8. It 1is true that once the respondent/accused
admitted the ‘cheque, there is a presumption in favour of the
complainant that the holder of the cheque received the cheque
for discharge of whole or part of any debt or liability, but
the presumption is rebuttable presumption. To disprove the
presumption, the accused can adduced direct evidence to prove
that the cheque in question was not supported by consideration
or that he had not incurred "any liability or debt. The
accused can also rely upon <circumstantial evidence and if
circumstances to be relied upon are compelling, the Dburden
shifts on the complainant.

9. In the instant case, by examining the Bank Manager

to show that the cheque facility. was given to the accused 10
to 12 years prior to the date of chegque and the account was
also closed in the year 1995, but the cheque was stated to
have been issued to the complainant only in the vyear 2001,
which creates a doubt in the case of the complainant that
under what circumstance the cheque was issued to the
complainant in the year 2001, and in the above circumstances,
the burden shifts on the complainant to prove that there was
a legally recoverable debt. But, except the oral evidence of
P.W.1, the Accountant of the complainant company, neither the
hitps:/hcserviceezai@dlgotin/hbseidess nor any other documentary evidence was placed



before the Court to show that the amount is due to the
complainant from the accused in the year 2001 and based on the
oral evidence of P.W.l1 alone, it cannot be concluded that
there was a due from the respondent.

10. Considering all the above materials, the trial
court has acquitted the accused, and, I find no perversity in

the impugned judgment of the trial Court. In the above said
circumstances, I find no reason to interfere with the impugned
order of acquittal passed by the trial Court. Hence, the

appeal fails and the same deserves to be dismissed.

11. In the result, the Criminal Appeal fails and
accordingly, the same is dismissed and the impugned order of
acquittal passed by the court Dbelow is hereby confirmed.
Consequently, connected miscellaneous petition is closed.

i Gl
Assistant Registrar
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