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Appeal suit filed. under Section 96 of CPC against
judgment and decree, dated 28.09.2016, passed by
IT Additional District Judge, Thiruvallur at Poonamallee,
0.S.No0.198 of 2015.
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JUDGMENT
[Judgment of the Court was delivered by A.SELVAM,J.]

Challenge in the Appeal Suit is to the judgment and decree,
dated 28.09.2016, passed in Original Suit No.195 of 2015 by the
IT Additional District Court, Tiruvallur at Poonamallee.

2.The respondents 1 to 9, as plaintiffs, have instituted
Original Suit No.198 of 2015 on the file of the trial Court,
praying to pass a preliminary decree of partition and also to
declare the documents mentioned therein are not binding upon
them, wherein, the present appellants  have Dbeen arrayed as
defendants No.7 and. 8.

3.In the . plaint, it 1s averred that the first defendant,
plaintiffs No.6 to 9, sixth defendant and one Yasodha are the
sons and daughters of Ezhumalai Naicker and his wife
Indiraniammal. Both of them have passed away. During lifetime
of Ezhumalai Naicker, on 15.01.1981, a registered partition has
taken place between him and his two sons, -namely, first
defendant and sixth defendant, wherein, the.suit first item has
been allotted to . the share of Ezhumalai Naicker. After
partition, the said-Ezhumalai Naicker and his wife have acquired
the remaining - suit properties. One of the daughters of
Ezhumalai Naicker = by name, Yasodha has passed away on
24.07.1991, leaving behind him, her husband and children by
name, Jothiramalingam and Rojaramani and the said Rojaramani has
passed away leaving behind him, the plaintiffs No.3 to 5. Since
all the suit properties are separate properties of the said
Ezhumalai Naicker and his wife Indiraniammal, the plaintiffs
No.l to 5 are jointly entitled to get 1/7" share and the
plaintiffs No.6 to 9 are each entitled to get 1/7" share.
Further, it 1is averred 1in the plaint that the first defendant
and sixth defendant have created certain documents in favour of
the seventh defendant and the seven defendant has executed a
Lease Deed in favour of eighth defendant and the same are not

binding wupon plaintiffs. Under the said circumstances, the
present suit-has been -instituted for getting the, relief sought
therein.

4.In the written statement filed on the side of the first
defendant, it is averred to the effect that the first defendant
has received sale consideration from the seven defendant to an
extent of 1/7*" share. The sixth defendant has retained the
remaining share of sale consideration.
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5.In the written statement filed on the side of the seventh
defendant and adopted by the eighth defendant, it is averred to
the effect that the seventh defendant, by virtue of Sale Deed,
dated 14.12.2005, has purchased the suit items No.l to 6 for
valuable consideration. At the time of purchase, the seventh
defendant has verified anterior documents and also legal heirs
of Ezhumalai Naicker. The seventh defendant has purchased suit
items No.l to 6 as a bonafide purchaser for a wvalue. The
seventh defendant has executed a Lease Deed in respect of a
portion of the suit property in favour of eighth defendant. The
seventh defendant is running a school and the plaintiffs are not
having any partible interest over the suit properties and
therefore, the present suit deserves to be dismissed.

6.0n the basis of the rival pleadings raised on either side,
the trial Court, has framed necessary issues and after analysing
both oral and documentary evidence, has decreed the suit as set
out in the Jjudgment. Against the judgment and decree passed by
the trial Court, the present Appeal Suit has been preferred, at
the instance of the defendants No.7 and 8.

7.Before contemplating the rival submissions made on either
side, the 'Court has to narrate the following facts. It is an
admitted fact that the first defendant, plaintiffs No.6 to 9,
sixth defendant and one Yasodha are the sons and daughters of
Ezhumalai Naicker and his wife Indiraniammal. Both of them have
passed away. It is also equally an admitted fact that the said
Yasodha has passed away leaving behind him, first plaintiff,
second plaintiff and one Rojaramani as her legal heirs. The
said Rojaramani has ©passed away 1leaving behind him, the
plaintiffs No.3 to 5.

8.The consistent case of the plaintiffs is that all the suit
properties are separate properties of Ezhumalai Naicker and
Indiraniammal and since Yasodha has passed away, the plaintiffs
are having partible interest over the suit properties and the
present suit has been instituted for the relief sought therein.

9.The defence put forth on the side of the defendants No.7
and 8 1is that the seventh defendant has purchased suit items
No.l to 6 from the defendants ©No.l and 6 for wvaluable
consideration and subsequently, he leased out a portion of the
same in favour of the eighth defendant.
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10.The trial Court, after analysing the evidence available
on record, has decreed the suit as set out in the judgment.

11.The learned counsel appearing for the appellants/
defendants No.7 and 8 has contended to the effect that all the
suit items are Jjoint properties and the defendants No.l and 6
has sold the suit items No.l to 6 1in favour of the seventh

defendant for wvaluable consideration. The seventh defendant has
leased out a portion of the suit properties in favour of the
eighth defendant. The trial Court, without considering the

character of the suit properties, has erroneously decreed a suit
and further, the +trial Court has unnecessarily declared the
documents mentioned in the plaint are not binding upon the
plaintiffs and therefore, the Jjudgment and decree passed by the
trial Court are liable to be interfered with.

12.Per contra, learned counsel appearing for the respondents
No.l to 9/plaintiffs has repeatedly contended to the effect that
the specific.case of the plaintiffs is that .the suit first item
has been allotted to Ezhumalai Naicker, by virtue of Partition
Deed, dated -15.01.1981 and the remaining suit items have been
purchased by Ezhumalai Naicker and his wife Indiraniammal and
since both of them have passed away, as legal heirs of one of
the daughters, wviz., Yasodha, the plaintiffs have instituted the
present suit. The trial Court, after considering the rival
pleadings on either side, has zrightly decreed the suit and
therefore, the judgment and decree passed by the trial Court do
not require any interference.

13.Basing upon the divergent submissions made on either
side, the Court has to meticulously analyse as to whether the
suit properties are Jjoint properties or separate properties of
Ezhumalai Naicker and his wife Indiraniammal.

14.It is seen from the records that on 15.01.1981, a
registered partition, has taken place amongst ~Ezhumalai Naicker
and his two sons, 'Lakshmikanthan and; Kanthababu [first and sixth
defendant], wherein, the suit first item has been allotted to
the share of Ezhumalai Naicker. Since a partition has taken
place 1in respect of properties of erstwhile joint family and
since the suit first item has been allotted to the share of
Ezhumalai Naicker, it is needless to say that the suit first
item is a separate property of Ezhumalai Naicker.

15.The consistent case of the plaintiffs is that the
remaining suit ©properties have been purchased by Ezhumalai
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Naicker and his wife Indiraniammal and therefore, the same are
their separate properties. Even though a fine attempt has been
made on the side of the defendants No.7 and 8 that all the suit
properties are Jjoint properties, no attempt has been made to
prove the said stand.

16.It is a settled principle of law that initial burden lies
upon a person, who pleads that a particular property is a joint

property. As taunted earlier, defendants No.7 and 8 have not
come forward to prove that the suit properties are joint
properties. Since the defendants No.7 and 8 have not proved the

same and since on the side of the plaintiffs, abundant evidence
is available for the purpose of coming to a conclusion that all
the suit properties are separate properties of Ezhumalai Naicker
and his wife Indiraniammal, this Court is of the view that all
the suit properties are Jjoint properties. Therefore, the
contention put forth on the side of the appellants/defendants
No.7 and 8 is sans merit.

17.As adverted to earlier, the plaintiffs have filed the
present suit, simply on the ground that all the suit properties
are separate properties of Ezhumalai Naicker and Indiraniammal.
It is an admitted fact that one of their “daughters by name,
Yasodha has passed -away. The first plaintiff is her husband,
second plaintiff is her son and her daughter by name, Rojaramani
has passed away = leaving behind him, the plaintiffs No.3 to 5 as
her legal heirs. Since all the suit properties are the separate
properties of Ezhumalai Naicker and Indiraniammal, the
plaintiffs are having partible interest over the suit properties.

18.It is an admitted fact that by wvirtue of Ex.A5, the
seventh defendant has purchased suit items No.l to 6 from the
defendants No.l and 6 and subsequently, the seventh defendant
has executed a Lease Deed, by virtue of Ex.A6, 1in favour of

eighth defendant. Since ' the plaintiffs are having partible
interest over the suit properties, Ex.A5 and Ex.A6 are not
binding upon them. Further, it is seen from the records that a
Release Deed has  been  marked.as - Ex.A8,  wherein also the

plaintiffs are not parties and the same is not binding upon them.

19.It has already been pointed out that all the suit
properties are the separate properties of Ezhumalai Naicker and
his wife Indiraniammal. The plaintiffs have filed the present
suit as legal heirs of one of their daughters by name, Yasodha.
Since the plaintiffs are not parties to the documents alleged
to have been executed by the defendants No.l and 6 in favour of
seventh defendant, the same are not Dbinding wupon them.
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Therefore, viewing from any angle, the contentions put forth on
the side of the appellants/defendants No.7 and 8 cannot be
accepted.

20.The trial Court, after considering the available evidence
on record, has rightly decreed a suit as set out 1in the
judgment. In view of the discussion made earlier, this Court
has not found any force in the contention put forth on the side
of the appellants/defendants No.7 and 8 and altogether, the
present Appeal Suit deserves to be dismissed.

In fine, this Appeal Suit  1is dismissed with cost. The
judgment and decree passed in Original Suit No.198 of 2015, by
the II Additional District Court, Tiruvallur at Poonamallee, are
confirmed. Consequently, connected miscellaneous petition 1is
dismissed.
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