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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
OROIMNARY ORIGINAL CIVIT, JURTSDICTION
INITS COMMERCIAL DIVISION

COMMERCIAL APPEAL NOL121L QF 2017
1M
SUMMONS FOR JUDGMENT NOLB2 OF 2015
1M
SUMMARY SULT NOEBELOF 2015

Mshek WL Chheda i Appellant
W5,
wlis. Satvam Buoilders and others ... Respondents

Me Aubin Behramkamdin b M Govind Solonke lor Appellat,

Mz E. L Devitre, Senior Advocate afw, Mo Anopam Sarve, Mr, Virayak
vengorlekar end by Mitisha Lad vh, Mol Vengorlckar & Co. for
Responderis Mool wod aod 6,

Mr. Som Siaka Tor Respondents No B and Y.

CORAM @ NARESHIL PATIL &
R. G, KETKAR, 11,

Reserved on ¢ NOVEMBER 16, 2017
Pronvunced on: DECTMBER 7, 2017

URDER: (PER R. G. KETKAR, 1.}

Heard Mr Behramkamdin, learned Comnsel for dhe appeliant,
Mr. Deviere, learmed Senior Counsel [or respondents No.1 ro 4 and 6 and

Mr. Sinha, learned Counse: for respendents Mo and 9 at fength,

A By this Appeal mder Section 13 of the Commercial Courts,
Commercial Pivision and Comnercial Appellate Division of High
Couns Act, 2015 {for shorl "Act), appeliact, hereinafter referred to as
‘defendant Ne.d', bas challenged the judgment ané order dated
06,12.2016 passed by the learned Sinple Judge in Summuons lor
Judement Nof2 of 2015 io Summary Suit No.8G3 of 2015 By thal

oreler, the learned Single Judge granted conditional leave ) defend to
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the defendant No.l and respondent No.7, hereinafter referred to as
‘defendant Mo.8, subject 1o their depositing Hs,2,20,00,000/- with the
Prothonctary and Senior Master, High Court, Bombay as a condition
precedent. for leave to defend, within six weeks. Upen depnsit, the
Prothaonatary and Senior Master was direcled to invest the same in a
Fixed Deposit with a Naiionalized Bank for a period of one year in the
beginning and to renew the same [ram year to year until final disposal of
the Soit, among other directions.  'The paries shall hereinafier b

referred i as per their status before the leamed Single Judge.

5 Plantiff Mol is a partnership frm. Plaintiffs No.2 to § and
defendant No.1 are the partners of plaintiff Mo.l. Defendant No.g is the
wile of defendant No.1. Defendants T‘m'.ﬁ, 7 and 8 are the guarantors of
the payment which according to the plaintiffs is payable hy defendant
No.l o the plaintiflfs. The learned Single Judge has recorded that the

suit as against the other defendants has been dropped.

4, Plaintifls  have  instituted  Svit for recovery of sum of
Fs.2,2000,000/- from defendants No.l and 6 10 & hased on an
undercaking dated 17.00.2012 given by the defendant No.1 as a principal
tlehtor and as against defendants MNo.G o § based on sepurale deeds of
guarantee, Delendants Nob w B have individually stood as guarantors

[oor the performance of the underaking given by the defendant No.1,

5. Ii is the case of the plaintiffs that plaintiff MNo.l is in the husiness
of the property development. Plaintiff No.4 and defendant No,1 were
te two working partners. Sometime in 2017, defendant No.1 misused
his position as a parter and unautnovizedly and surreptilicusly sold two
fats, pamely, flas No 1102 and 110% between 200022012 and
26032012 at or for a consideration ol Rs.1,45.00,000/~ and
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Hs,1,30,00,000¢4 respectively,  These two Hats were sold at an
urdervalued price. The sale proceeds of RHs.2,75,00,0000 were
deposited im the firms bank account, Between 22.03.2012 and
A1.03.2012, amount of Rs.2,40,00,000/- was tansferred hy defendants
No.l and 6 from the hank account of plaitiff No.l, partly into Lwo
persomal accounts of defendant No.1 and pardy in the new joinl bank
aecount beld by le delendant No.t and defendant No.6, It is further
alleged that  between 11042000 and 13042010, a sum  of
R 50,00,000~ of plaintilf Nod was illegolly translerred from che
plaintitt No.1's bank account o the jnint account of defendants No 1 and
6. This was subsequently transfeered to the bank account of one Ketki
Developers, a partuership firm in which e defendants No.2 and 3 were
parners,  On 12.04.2012, plaintfl No4 lodged o complaint against
defendants Noud amd 6. Tn pursuance thereof, Matungs Pulice Station
registered FLRL Mo.59 of 2002 against defendanes No.l and 6 as also
detendants MNo,? to O on 14.06.2012 under Secrions 380, 406, 420, 467
read with 120-13 Indian Penal Code, 1860 (for short 'LR.C.). Defendants
No.) and 6 had filed anticiparory bail applications. Amticipalory bail
application ol defendant No.l was rejected.  Anticipatory  bail
application of defendant Mo.6 was allowed.  Defendant No.l was
arrested  and  produced helore the Additional Chief Metropolitan
Magistrate, 37" Coorl Fsplanade on 15.09.2012. He was remanded to
priice custody till 26.09.201.2,

B, Tt iz the case of the plaintiffs that My Anjali Patil, Advocate of
defendant MNo.l filed application dated 17.09.2012 before the Teamed
Additional  Chief Metopolitan Magistrate {or permission to take
signawre of defendant Ne.i on Vakelatmama and also on an undertaking,
On the same day, permission was granled. (n 17.09.2012, defendant

MNo.1 also signed Vakalatnama in favour of M. Chimis & Co. On the
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same dav, delendant Mol and defendants No. 2 (o 5, who were arrested
aleng with defendant No.l, signed and exceoted Suo-moto Undertaking,
They inter alia undertook 1o reimburse a sum af Rs.2,20,00,000 being
the amount for the loss suffered by the plaintiff No.l for the under-
priced sale of two [lals within 30 days of grant of bail. In case of any
default by all or any of them, bail granted 1o all ur any of themn was to

srand cancellad.

% It is the case of the plaintiffs that defendants MNo.l and 2 13 5
execuied puarantee on 200092012, Defendanis No. 6 executed a deed
of puarantee and delendants No. 7 and 8 jointly executed another dewd
of guarantee inter alia guaranteeing the full, complete and punctual
obscrvance, performance and duties and undertaking of the principal
debtor ie. delendant Mol and original defendants No.2 1w 5 in the
undertaking. Tt was futher guaranteed that in the evenl of defalt of
defendant Mool or defendants Ne.2 1o 5, guaranlors were to make

payment of the entire amouul fu the plaintiff No.1,

a2 In view of the assurance and consideration of the vndertaking and
puarantees, plaintilf No4 give no objection to the application to he [iled
by the defendant N1 and defendants No.2 1o 5 for enlarging them on
bail. On 24002012, defendant MNo.). and defendanis No.2 (o 5 submitied
d purshis along with affidavit of plainiff No.4 with undertaking and
guaraniees. Defendant No.1 filed fresh bail application reiterating that
be had execuled the undertaking to the plainoff No.4. Defendants No.G
o 8 hod given guarantees and the matter was seltied, Plaintift No.4 had
also given an affidavit signifying no objection o the delendant No.1 for
granting conditional bail. On 25.05.2012, defendanl No.1 was enlarged

on bail, Likewise, defendants Mo.Z 1o 5 were also enlarged on bail,
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g, I is the case of the plaimiffs that defendant Mol as also
defendants Mo.2 1o 5, in pursuance of the undertaling, did the following
acts:

“fa]l On 17" Dclober 2012, defendant nod and defendant
105 execuled individual Deeds of Cancellatior, cancelling any
“ight, ule and inierest that they puportedly claimed o have in
the Fla: Nos. 1101 and 1104;

(k) (O 17* October 2012, defencant ool sent a letter 1o the
Soctety giving nis Mo-objection for the Finm Lo sell the 2 {las
that were claimeg hy defendant nu.d 2a¢ defendunt no.5 aad
geve his Mo objection for the Firm completing the balance
woTh.

() On 17" Qewober 2002, defendant no.1 sent a lettor o the
plaintifl no.l confirming that the pomported MOL! between the
plaintll pod and Ketki Developers as well a5 puepoitad
Agreements [or Sale with cefendart no.4 and defendant ne.s
had heen cancelled;

(dy O 17" October 2002, defendant 20,1 sert @ letter to the
plaintiff no.l enclosing o chegue of Rs84,00.000 in part
pavment of the sim of Re240,00,00.  The balénce of
[36.1,50,00,000 was abready deposieed in the Cowt and would
e relumned w the Firm by Ketki Developers;

(e} On 17" October 2012, defendant nn 4 seat a declaration
ta the plaintff nood that his popored Agreement Tor Flar
M. 1104 executed with defendant no,] was cancelled;

(h Ono 17 Ocwber 2012, Ketki Developess sent a
declaration. to the plaintiff no.d that their purpoited MOU of
13" April 2012 execnted with defendant no.1 was cancellen;

(g On L7 Octoher 2012, defendant no.5 sem a declarmion
to the pipintiff no.l that pis purpoitec Apgreement for Flat
Mo 1101 executed with defendant na.d was cancelled,”

0. O 250002000, defendant No.l sent email for extension of time
for complving rest ol the cbligations in the undertaking. Plainliff No.4
gave exlension upio 24112002, On 30102002, defendant No.t and
defendant No.6 filed & separate application in the Court of Addilional
{Chief Metropolitan Magistrate for defreexing their bank account with
the Indian Bank. Theyv reiieroted the undertakings and goarantees

cxecuted by them, as in compliance ot clause 7 of the undertaking,
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defendant No.1 had 1o issue a cheque [or Rs.B4,00,000/- which was
requircd to be cleared. By ocder dated 23.11.2012, the learned
Magistrate permitted defreezing of the account. Wy letter dated
04.12.2012 adidressed to the plaindff Moo, delendant No.l allegerl that
he had performed all his obligatons in the undertaking and requesied
discharging guarantors defendants Nod to 8 of all their obligations
under the respective guarantess. Flainiiff No.1 disputed that defendant
Nel had fulfilled all the terms of the underaking by reply dated
11.12.2012.

11, Defendants Mol and & filed Potition in this Court for quashing
tite ¥J.R., which was dismissed by this Court by observing Lhat
defendant No.1 had net complied with the undertaking As the defendant
Ne.1 did not pay the amount, plaintifs called upon defendant No.6 1o
pay the amount. Defendant No.6 also did not pay the amoune.  Petition
for guashing filed by defendants No.2 and 3 also was dismissed. 1t is
the case of the plaindffs that in February, 2015, delendants No.l and &
lodged connplaing with the police alleging that plaintiffs have coerced
deferdant Nl e sign the vndertaking, Defendant MNo6 was also
coerced by the plaintiffs t sign the prarantee. Plaloliffs issved notica 10
the defendants NoJl, 6 to 8. As oo paymient was made, a Suit was

instinsted,

12, Defendants Bo.l, 510 8 filed their independent replies inter alia
contending that, (a) undertaking was obtained under coercion; (b)
plaintiffs had waived the payment of Hs.2,20,00,000/- (c) there was no
consideration for the undertaking given and therefore, the undertaking
cannor be trealed as a written contract; and (d) the ciaim is 2kin to
liquidated domages and unless, plaintiffls prove some domages, no

amount is pavable. By the impugned order, the Jearned Single Judge has
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aranted condidonal leave o defend against defendants No.1l and 6. B i3

against this order, defendant No.1 has preferred this Appeal.

13, In support of this Appeal, M. Behramkamdin ceilerated the
submissions that were advanced before the learned Single Indge. He
submitled that on 150920102, defendant No.l was arrested. The
underlaking was given by the delendant No.l on 170592012, While
defendant Mo, 1 was in custody, the plainttt Mo.4 along with his Tawyer
and an unidentified lady came o meet him and defendants No.2 1o 5
Along with the Investipating Oicer. Defeadants Mool and 2 1o 5 wers
throatened that if they «did nar agree m the werms, defendant Noowilk
languish in jail and they will ensure that he does not get bail. Tefendant
Mo.1 was coerced in signing the documents dated 17.09.2012 without

cven reading,

14.  Mr. Behramkamdin invited our etiention to paragraph 13 of the
impugned order, Tn paragraph 13, the submissions advanced on hehalf
nf the defendant Nool were recorded,  In oparticolar, defendant No.l
contended that there was no consideration for the nndereaking given, and
therefore, the undertaking cannot be viewed as a written contract. e
tnvited our attention 10 paragraph 17 of the impugned ocder.  [n
paragraph 17, the leamed Single Judgr ohserved that *As regacds the
defence that there was no consideration for the undertaking and it is &
utizateral docoment, and therefore, underiaking was not a coulract, this
also s an afer thougli and caonet be accepted.  The coosideration, in
my view, is the fact that the plaintiffs have settled the matter and
granted no objectdon for the bail to be given to defendant No,1.” Mz,
Bebrambkamdio  submitted that in paragragh 56, plaintiffs have
themsedyes asseteed thar plaimift Nod gave qis condhilional no objection

[or enlarging defendants No.l 1o 5 on hail on the consideration of the
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pncledaking and the respective goarantees,  [fe submitied that the
learned Single Judge committed patent illegality in observing that the
consideration is the fac: that the plaintiffs have settled the maier and
pranted no objection for the Bail w he given to the defendant No.l, The
learned Single Judge failed to appreciate that the defendant No.l was in
jail and the undertaking oblained from him was under duress and
plaintiffs have exerted coercion on defendant Mol [or giviog that
undertaking. He reliad upon Section 23 of the Indian Contracl Act, 1872
{{or short "Ac1”) 1o contend that the consideration of an agreemenl was
unlawful and is against the public policy. He submitted that 8 perusal nt
e wndertakiog clearly shosws that the defendant Nl had given

unclertalking while he was in police custody.

15. M, Behromkamdin submitled that defendant NoG relied upon
decision in Velji Roghovji Patel Vs, State of Moharashira, A1k 1965
SC 1433 to contend that the criminal complaint ageinst partmer of the
firm was not maintainable because every parlner has dominion aver
property by reason of the fact that he is a partner and tiis s @ kind of
dominion which every ownoer of property has over his propeny. The
learned Single Judpe dealt wich this judgment in paragraph 22 by simply
observing thar the Division Bench while eejecting the Petition Hiled by
the defendant No.l for guashiog a FLIR. also considered the said
decision and siill did not quash the F11. ¥r. Behramkamdin, therefore,
criticised that the learned Single Tudge did ool deal with the subrnissions
advanced on behalf of the defendant Nob relying wpon the said

decision,
1. Mr. Berrambkarodin iovised our attention 1o the remarks made by
the Additiomal Police Commissioner on 97 .05.201% w the following

eflecL:
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"It appears 1o he a dispule within the family. The money has
heen transferred by the person who had powers 10 sign the
chaque. [ dio not think it is a crimioal case. The complainant
van approach the Court Tor remedy.”

17, He, berefore, submitted that thouph the dispute was essentially
having civil profile, plaindlf No.5 ledpged F.1LR, against defendants with
g wiew o pressuriziog them o concede to his llegal demands.  Tle
sybmitted  thet the plaindff Nod had filed applicadon  seeking
cancellation of bail on the ground that there was non-compliance of
unclertaking given by the defendants No.l. By order dated 14.01.2015,
the learned Additonal Chiet Metropolitan Magistrate cancelled the bail
granted 1o the defeadart No.l. Agarieved by that deeision, defeadant
Mol filed revision application belore the Sessions Cown, which was
dismissed on 30.11,2015, Agprieved by these orders, defendant Ko.l
instituted Crimiral Wit Petition No, 4830 of 2015 in this Cowrt.  After
hearing both sides, by arder dated 21.07,2016, this Coun allowed (he
Petition and restored the order dated 25072012 enlarging defendam
Mol on hail, e has aken us throogh the order dated 21072016, and

in particular paragraphs 12 and 13 thereot.

1. Mr. Behramkamdin submitted that plaintiffs have insututed
another Suit being Suit No.8%6 of 2015 against the detendants on the
same cause of action in this Court and the same is pending, He inviled
pur attention 1o the order dated 200012016 passed by this Coure
(Coramn : 5. J. Kathawalla, 1)y in Notice of Motion No.2200 of 2015
taken out by the plaintffs. He invited our atteotion o the affidavir in
reply dated 06.06.2016 liled by the defendant No.l in reply 1o Summons
for Judpment, and in parbcolar paragraphs 5 (d), (2) and (g). 1o
paragraph 5(dy, it is asserred that plaingff Mol sald flat No 1001 on
13.10.2011 & or for the consideration of Rs.2,11,00,000: to which
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pgrecment for sale, plarntiff Nood was g wimess. Defendant No.l in his
capacily as a parmer of plaintift No.1 sold two other {lats being flats
No.1102 and 1103 belween 20" and 26™ March 2012 for a consideration
of Rs 1 45.00,0040- and Rs.1,30,00,000/- respectively, which was duly
deposited inw plaintifl’ Na.i's hank. Both these flas were sald for «
vonsideration considerably higher than that of fal Ne 1001 despite the
fact that they were of the same size as flat No. 1001, In paragraph (g). it
was contended that it has been the practice of the firm to take loans /
advances from pariners, their spouses, their fomily, which loans f
advances were ropaid as and when Tunds were available with the firm,
whether directly by the firm or hy the coccerped pariners appropeiating
the same. Keeping in wind the pracice of the finm, iU was wnanimously
decided o transfer monies foom the firm's account into defendant No'l's
aceonnt and thereafter to his wife's account (defendant Nog), Further
since the payment to Ketki Developers became due, defendant Mot
transferred a wotal sum of Ks.1.5 crores (R5.50 lac each time} from his
wife's acoonnt to his sveound and [rom fis account oo the accousd of the
Ketki Developers,  Accordingly, on beball of te firm, defendant Mol
made payments of Ks. 1.5 crore as part-payment for the said land, all

within his authority as a working partner of the plaimifl No.t fimm,

19.  In support of his submissions, Mr. Behramkamdin relied upon the
folloawing decisiuns:

{a] Kamini Kumar Busu Vs, Birendra Nath Basu, 57 JA 117,

ity Bhowenipur Bunking Corporenon Limited Vs, Durgesh,

AIR 1541 PC 95; and

(¢} V. Narasimharafu V5. V. Gurmnmoethy Roju, AIR 1963 SC
107, and in parscular paragraphs & @ 10 theveot to congend that Section
23 provides thal every agreement of which the object or consideration is

unlawful is woid, and il is opposad o poblic policy,  iC is further
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abserver that agreements made by the parties for stifling prosecution are
not enforced by courts on the gronnd that the consideration for such
agreements is opposed 0 public policy. 1 a person sels the machinery
of the criminal faw into action on the allegation that the opponent has
committed a noa-compoundable oflence and hy {he use of this ooercive
crimical process, he compels the opponent to enter ingo an agrecment,
that agreement would be reated as invalid for the reason that is
consideration is opposed 10 public policy, To e present case, the FLR.
is lodged vnder Section 360 [LE.C. among other Sections. Seclion 380 is
non compoundable. He submited that the Apex Court has considered
the decisions in  Kamini Kumar Basu (Supral and Bhowanipur

Banking Corporation Limited {supra),

20, He iovited our atention o the decision in Velji Raghavp Patel
(swpra), and in particular paragraph 9 wherein it is observed that a
partner has, undefined ownership along with the other pariners over all
the assels of the partership. Il he chooses to use any of thern for his
mivn purposes, he may be accountable civilly 1o the ather partners. But
he does nol chereby conunit any misappropriation. He submitled Lhal as
the learned Single Judge has not considered the arguments hased on
Section 23, the hnpugned order may be set aside and the same may he
remitted for de novo hearing ar in the alternale, appeal reguires

Codlsideraton.

21. My, Behramkamedin submitied that the learned Single Judpe also
did nol propecly apply the decision of FDEI Trusteeship Services
Limited Vs. Hubtown Lintited, (2016) 4 BCR 266, He sulioitted that
in the present case, defendant No.1 has raised a substantial defeoce, and
therefore, be is entided (o unconditional leave to defend the suit

{paragraph 18-a). In any case, delendant Mo has raised triable issues
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indicating that he has a fair or reasonable defence, although not 3
positively good defence, the plointiff is nov entided o sign judgment,
and the defendant is ocdinarily entided wo uneonditional leave to defend.
(paragraph 18-h). Ewven if the defendant raises triable issues if a doubt is
left with the Lrial Judge about the defendant's pocd faith e genuineness
of the trigble issues, the wial judge may impose conditions both as 1o
tme or mode of trial, as well as payment into court or fumishing
security. Care must also be taken to see that the object of the provisions
u assist expeditions disposal of commercial causes s not defeated.
Care must also be taken 1o see that such triable issnes are noi siwt out by

unduly severe orders as to deposit or secarily, (paragraphs 18-c).

92, On the other hand, Mr, Devitre supported the impugned order. He
suhmitted that by granling conditional leave to defend o defendants
Mol and 6, the learned Sinple fedge has showed indulgence. The
learned Single Judge has given oppartunity o the defeodants No.1 and £
tor defend the Suit, though defendant No.1 has admitted liability. He
submitted that after giving suo motv undertaking oo 17.05.2012,
defondant Mol has acted vpon the said ondertaking, He had detived
henefits under 1the nndertaking and afoer two and half years when lirne
fur paying halance amount ¢ame, defendant No.1 starled alleging that
the said undertaking was given under coercion. Mr. Devitre has inviled
our attention to -

(@) letter daced 11.12.2012 addressed by the plaintiff Ne. to the
defendant MNo.1;

(b  reply dated 20.12,2017 given By the defendant No.i;

{c}  letter datedd 23,02 2011 addressed hy the delendant MNo.1 1o Navin
[3. Shah of Ms, Satvam Boilders and in particular paragraph 2 thereof;
(d}  application dated 17.09.2012 made by Advocate Anjali Patil
hofore the learned Additional Chief Metopolitan Magistrate, 157 Cowr,
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Fsplanade for permission o take signature of the accused o e
presence of the police office on Vakalatnama anc undertaking. On the
same day, the learned Magistrate allowed that application. On the same
day .. 17.09.2012, Mis, Chitnis & Co., Advocate, High Court ohiained
no objection from Advocate Anjali Patil 1o atlend the matter. The
undertaking was prepared by M, Chitds 8 Co. and was duly signed in
their presence by defendant No.t aod delendants Mo 2 w b Delendants
No.2 to 5 also individually gave pgoarantees lTor pecformance of the
undertaking by defendant Mo.l. In pursuance of that underraking.
cdefendant Mo liled application on 30.10.2012 for defreexing the bank
accounis,  In thal application, detrndant Moot specifically asserted at
vgrinus places thal he along witli he other defendants have given suwo
mote underioking dated 17092002, (6 the plaimill Nool and s
partmers. It was {urther stated that the defendant Mo.l and others have
performed most of their respective obligations and as mentioned in the
suo mot undertaking dated 17092014, As per clanse £ of the spo
mote undertaking, defendant MNed and others have uodertaken to return
the amount of Rs.2 40 00,0004 within ooe month of grant of hail Le.
from 25.05.2012 to the plaintff No.1 firm. Out of Rs.2 A0,00,000/-, an
amuount of Rs 150,000,004 was received by the plaintff No.1 finm from
Mss, Kotki Develeoers. He suohmitted that the said application was
drafted by M/s. Chitnis & Co, By order dated 23,11 2012, the Tearmed
Additional Metropolitan Magistrate defreezed two bank accounts of
defendant bl and gave liberty (o operate the two bank accounts.
Defendant MNo.l weas further directed (o celurn Bs, B4,00,0004- o the
plaintitf Mo.L firm. Defendam Nos6 also filed similar application for
delreesing hank accomml which was allowed on the same day hy the

leamed Additional Merropnlitan Magisirare,

i Mr. Devilee submuiled that on 23022013, defendant No.l
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atldressed leter to Navin 13 Shah of Mis, Satvam Builders alleging Uit
he has fulfilled all cbligations under the swo mare undertaking, He
further alleged that plaintiffs agreed to relax the conditions stipulated
inder clauses 1 to 5 ol the undertaking dated 17052012, e invited
our attention to the order cdated 12082014 passed by the Division
Bench of this Court in Criminal Writ Pedlions [iled by the defendant
MNo.l and defendant Mot for quashing IR, namely CRNo175 of
A1 2. Those Pelitions were dismissed by ohserving that prime jugie it
does appear that undertoking given hy the defendant No.l was not
corplied with by hine Prima facte, the complaint discloses ingredients
of cifences which have been levelled against the accused. He also
invited our aention 1o e order daed 09032015 passed by the
Division Bench of this Court in Wil Petiticn No.423 of 2013 filed for
quashing F1,R.Np.39 of 2012, He submitted that even today, M/,
Chitnis & Co. are representing defendan Neol and still allegations are

macle against then.

24, M Devitre submitted that before the tearned Single Judge no
comtention, hased upon Section 23 of the Act, was sdvanced. Even in
the appeal memo, though no gromnd is raised o the effect that though
the coutemion hased cn Section 23 was advanced hefore the learned
Single ludge, the same was nol deall with by him. b, Behrambkamdin
countered this snbmission on the groond that hough this contention was
not specifically urped before the learned Single Judge, the same can be
advanced, belng a pure question of law, Mr Devitre submitted that the
reliance placed by Mr Behramkomdin on the decisions is whally
misconcaived b as much as plaindff No.4 merely gave no objection for
enlarging defendant Mol on bail. 1o fact, plaintiffs are not stifling
prosecution. He submitted that in fact plannifls were not in picture ac all

at the time of defendant No.l giving suo moty undertaking oo
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17.09.2012. 1le subpitled tia plaintifls are not siifling prosecutions
and in fact it was abundandy made clear, e bas taken us theough the
letter dated 15.01.£013 addressed on behall of the plaintill Mol o the
defendant No.1 and iz particular paragraph 5 thereof, which was in reply
b the letier dated 200122012 addressed by the defendant Na.1 10 Navin
Shab of plaintiff No.1. In parapraph 5, it was deoied that plainttf is
doing anything 1o create a ground 1o avoid giving cooseot for
withdrawing FLR. vide CR.No59 of 2002 as folsely alleged by the
defendani No1 or ot adl, I fact plaineff is not under oblipation of
piving his consent for withdrawing ELR.NoDbS of 2012, Plaintff is nof
in [act aware ol any such procedure of withelrawal of T1E, by consent

ol the complainant.

2%, Mr Devitre heayily relied vpon the decision of the Madras High
Court in Aanchal Cement Limited Vs Gimpex Limited, 2015 {2)
Madras Weekly Notes (Civil) 434, and in particular paragraphs 4, 5.5,
27,58, 39 5.11, 144, 18 and 20 thereof, He subautied that the [acls
ohlaining in s case are identical o the lacs oblaining in the preseol
case, The learned Single Judpe of Madras Lliph Court referred to the
decisions of Kamini Kumar Basu (supro), Bhewanipur Banking
Corporauon Liminted {svpra) and V. Narasimharaju (Suprg). In
paragraph 18, it was ohserved Lha: since the deed ol compromise was
nhiained while second plaintiH was in judicial custocy, that itselt, is not
suificient o come o the canclusion that the deed of compromise was
obtained under coercion and threat. [0 prove the threal / coercion, some
more evidences is required, which is lacking ip this cose, o paragraph
201, the learned Singie Judge deald with the sobmisstons that under the
teed of compromise, it was dgreed by the defendant tn say no ohjection
for the hail applicadon Bled by the second plaiotiff in respect of the

cormplaint lodped by the defendant for non-compoundable offence and
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dlso further agreed to withdraw the criminal coenplaint, the procecdings
under Section 139 of the Negotiable Instruments Act and other Jegal
proceedings initiated by the defendant agains: the plaintff. According
to the learned Counsel [or the plaintiffs, agreeing For the withdrawal of
non-compoundahle offence der sgreement for settling the claim of a
party is wtally opposed o poblic pality and hit by Section 23 ol the Aot
The leammed Single Judge referred 1o the decision in Dnion Corbide
Corporation Vi, Umion of Indio, AIR 1592 SC 248 as also Deb Kumar
Ray Choudbary Vi, Ananr Bandhy Sen, ALR 1931 Cal 42. The learned
Single Judge ohserved Lthat from reading of the judgments, it can be seen
that,

(13  Only when Criminal charges are matlers of public

concern, the same cannol be a suhject malter of private bargaio

andl compromise,

(21 1f the dropping of the criminal prosecution in respect of

non-compoundable oftence 95 @ molive for entering into the

compromise agreerent, but the same has nol been oude as a

consideration, then the doctrine ol stilling of prosecation will

not be attracted.

(4)  If there is o pre-existing civil liahility, in those cases the

dropping of criminal prosecution need nol necessarily be a

considerafion.

26, In paragraph /1, the learned Single Judae referred to the decision
ol Madon Mohan Abbwd Vs, Stoe of Punjub, 2008 (4) SCC 582,
wherein it has been held thal when g dispate is parely 4 persanal one
hotween two contesting partics and when it arose out of extensive
business dealings hetween them then there is absolutely no public policy
involved. Faor all these reasons, he submitted that no case is made out

for interfering with the impugned order.

LbiG
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27.  We have considered he rival submissions advanced by the
learned Counsel appearing for the partics. We have also perosed the
material on record.  Plaindffs have instinwted the present Suit for
recavery of sum of Rs.2,20,00,000/- from defendants No.1, 6 to 8 based
ot an underaking dated 17092012 given by the defendant MNo.l as a
principal dettor and as against defendants No.G 1w B based on separate
deeds of guarantee, Defendanis Nob to 8 have individually stood as
guarantors for the performance of the wundertaking given by the
defondant Na.l. The principal submission advanced on bebalf of the
defendant Mool is that the so called undenaking dated 17092012 was
ohigined by the plaintilfs under coercion while he was in police custody.
On 12042012, plaindidl Nod4 had lodged a complaint  against
defendants No.l and 6. In pursuanoe theceor, Malnoga Police Station
regislered FLR. againsl defendants No. L and © as also defendants No.2
ta 5 on 14062012 under Jeclinons 380, 406, 420, 467 read with 120-B
LPC, Defendants Ne.l and 6 bad filed anticipatory bail applications.
Anticipatory hail application of defendant ol was rejected and
anticipatory bail application of defendsnt Ne.G was allowed. Delendant
Nu.l was arrested and produced before the learned Additional Chief
Metropolitan Magisuate on 15.09.2012. He was remanded (0 police
custotly till 26092012,

28, A perusal of material on record indicates that on 17032002, Ms
Anjali Patil, Advocare of defendant Mol filed application before e
learned Additional Chiel Metropolitan Magisoate for permission o take
signature of defendant No.1 on Vakalutnama as also on undertaking, On
the same day, the permission was obtained. On 17.09.2012, defendant
Wo.1 signed Vakalatnama in favour of M/s, Chimis & Co. who obtained

oo chjection cedtificare ftom Ms Anjabi Patil. Oa the same day,

17240
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delendant No.1 and defendants No.Z to 5, who were arrested along with
the defendant MNo.l, signed and execnted seo mote undertaking iner alia
undertaking w reimburse a som of Rs,2,20,00,000/., within 30 days of
arant of hail, being the amount for the loss suffered by the olaintif No.1
{or the under-priced sale of two flals, The sasid undeakiog is dralted by
Mis. Chitnis & Ca, In fact, in pursuance of the underraking, detenchants
No.2 o 5 execuled goaranlee on 20008.2012, Defendant No.6 also
executed a deed of guarontee, Defendants Nol? and 8 jointly executed
anather deed of guorantee infer glig guarantecing the Full, complete and
puncrual obsorvance, performance and dutics and vedertaking of the
principal debtor ie. defendant No.l and original defendants No.2 o 5 in
the undertaking, On 24.09.200.2, defendant No. 1 and defendants No 2 m
5 submitted purshis along with afficavit of plaindff Nod with
undertakings and guarantees.  On 25092012, defendant Neo.l and
deflendants MNo.2 to 5 were enlarged oo hail. Prime facie, 1t does not
appear that plaindffs were in picture at the fime of defendant No.l

giving spo mons undertaking,

29, In pursuance of the undertaking, on 17.10.2012, deflendants No.4
and 3 execoted individuel deeds of cancellation cancelling any right,
title and interest that they perportedly claimed o have in flats No.1101
andd 1104, On the same day, defendant defendant No.1 sent a leiter o
the society giving his no-ghjectinon for the defendant Noo1 Brm to sedl
the 2 flats that were claimed by defendants no.d and 5 and also pave no
objection for completing the balance work., On 17.10.201.2, defendant
N1 sent @ confirmation letter to the plamtiff No.l conlirming that the
purported MOL: between the plointiHf We.1 and Ketk! Developers as algo
the puwperted agreements for sale with defendants No.4 and 5 bad been
cancelled. O the same day, defendant Nool senl a covering letler

euclosing therewith a cheque of Rs.84,00,000/- in part pavment of the
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sum of Ks.2,40,00,000/-, The balance amount nf R 1,50,00,0000- was
alceady deposited in e Courl, which was o be retorned to the
defendant Mol Giem by Ketld Developers. On the same day, defeadam
Mo.d sent 3 declaration to the plaintifl No.] that his pumorted agreement
for sale {or flat No.1104 execuled with defendant No.1 was cancelled,
U the same day, Keiki Developers senl a declaration to the plaintiff
Mo.1 that their purported MOU af 13042012 executed willh defendant
Mol was cancelled. On 171002012, defendeant Nob senl a declaration
ty the plaintff No.l that his porporied agreement for fial Moc1101
exccutod with delendam Mool was caocelled.  Not oaly that, on
251412012, defendant No.l sent email seeking extension of thne for
complying rest of the obligations conlained in the wadertaking.
Accordingly, plaintiff No.d gove exiension uplo 24.11.2012 o the
defendant No.l. On 30.10.2012, defendant No.l and defendant No.6
filed separate apphications in the Court of Additional Chiel Metropolitan
Magistrate [or delveezing their bank account with the Indian Bank. A
perusak of these applications shows that repeatedly in thai applicaticn, it
was asserted that defendaont Nool and other accused have given suo
mot undertaking dated 17.09.2012 to the plaintiff Mo firm. There is
no whisper as Tegards exerting coevcion by the plaimiffs in oblaining
undertaking from defendant No.1. The applications wern allowed by Lhe
learned Mapistrate, After hearing the concerned parties, the learmed
Magistrate defreezed the accounts and pormitled defendants Mol and &

to operate the hank accomils,

a0, By letler duted 04.12.2012 addrossed by the defesdant No. o the
plaintiff No.l, defendan: No.1 comended that be had performed all his
obligations in the undertaking and requested discharging guarantors,
defendants Nof o B, of oll their obligations under the respective

guarantees. N has come on record that for the first time in February,

1934
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2015, defendants Mo.1 and 6 lodged complaint with the police alleging
that plaintiffs have coerced defendant Mool 1o sign the undertaking. [n
pur ppinion, prima fircie, the stand taken by the defendani No.l is lotally
dishonest, In the first place, defendant No and other defendants acled
upon the suo moly undertakiog dated 17.09.2012, In pursuance thereof,
from time to fme, they ok recessary sleps, a5 indicated hereinabove.
At no paint of time, defeodam No.1 wok op a plea of plaintiff's exerting
coercion on defendant Mo.l for executing the swo mete undeaking,
Secondly, on 25.10.2012, defendant No.l sought extension of tme for
compl¥ing rest of the nhligations in the undedaking. Plaintlf No.4 gave
extension upwo 24.11.2012, Thirdly, on 04.12 200 2, hy addressing latier
to the plaintlf No.1, defendant No i claimed that he had performed alk
the obligations in the undertaking and requesied discharging defendants
Nouh o B of all their obligations under the respective guarantees. This
{zct was disputed by the plaintitt Nod Ty reply dated 11.12.2012. In
other words, had he plaintifls not disputed this fact, defendant No.l,
though was coerced, had follilled all the obligations in the undertaking.
Detendants Mol and 6, Tor the ficst time, while lodging the complaint
with police in February, 2015 alleged that plaimiffs bave ocoerced
defendant MNa.l wo sign the undertaking. In our opinion, this is nothing

but an after thought om the part nf the defendant MNo.1.

31, Mr. Devitre sulnnited thal defendant No.1 did not raise any plea
based on Scction 23 of the Act before the learned Single Judge. He
further sulmined it even in the appeal meme, no ground 15 riised 1o
the cffect that though the pleg based oo Secton 23 of the At was
specifically raised before the learned Single Judge, the same was not
dealt with, Mr. Beliamkamdin submitted that the plea based on Section
23 being a pure question of kew can he agitaed for the first time in this

appedl, T ig o possinle 1o accept this submissicn. Section 15 of the
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Act defines the expression ‘coercion’ as under,

“15  “Coercion” defined.- "Coercion® is Lhe conunilting, or
threatening (o comumis, any Jct forbidden by the lodian Penal
Code {45 of 1H6D), or the unlawful detaining, or threatening Lo
detain, any property, to the prejudice of any person whalesven,
with the intention of causing any person W enler into an
BEreELen,

Explanation.= [ iz {mmaterial whether the Tndian Penal
Code {45 of 1860) is or is not in Turce in the plece where the
coercion is employed.™

32, A perusal of definition of ‘coercion” prima facie shows that the
cuntention based on the plea of coercion cannol be saic 10 be a pure
question of law, Tt would he a mixed question of low and facl. In owr
opinian, the plea based on Section 23, which was not raised before the

learned Single hulge cannal be raised for the first time in appeal.

33 Ewven assuming that defendam Mool can rvaise plen based on
Section 23 of the Act kefore this Courl, prim focie, we do not find any
merit in this submission. A perusal of the record shows that after
furnishing sue moty undertaking, plaintiff Nod gave no objection lor
enlarging 1he defendants on bail. A perusal of lener dated 15.01.4003
addressed on behalf of the plaintifl Mol 1o the defendant No.1 in reply
to the lefter dated 20122012 and in parlicofar parapraph 5 thereof
clearly shows that plaintiffs denied that it was doing anything to create a
around i avoid giving consent for withdrawing FILR. vide C.R.No.58
ol 2002, In fact plaintitt was under no obligation of giving consent for
withdrawing F.LR.Na 59 of 2012, Mr. Devilre relied upon the decision
of Madras High Court in Aanchal Cement Limited (suproj.  The
learned Single Judge of Madras Hiph Court constdered decisions of
Kamini Kumar Basu (sppro), Bhowanipur Banking Corporation
Limited (suprg) and ¥, Narasimharaju {supra). !n paragraph 18 of
that tepord, it was observed that since the deed of compromise was

obtained while second plaintlf was in judicial custody, that itself, is not
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sufticient to come 1o the conclusion that the deed o compromise was
obtained under coercion and threal. To peove the threat / coercion, some
more evidences is rc-qujrﬁ:j. The learned Single Judge culled out the
principles in parapraph A0 of the report. We respectiully agree with the
reasoning of the learmed Single Judge in that decision.  In onr opinian,
this decision applies oo all {ours 0 the present case. A perusal of the
undertaking prima focie does oot indicate (hat plainall No4 agreed for
deapping of the prosecution and therefore, cannot be said to be opposed
to public policy. We, therefore, do nid [ind any merie in the submission

of Mr. Belramkamdin hased on section 23 of the At

a4, Mr. Behrambamdin relied upon decision in IDBI Trosteeship
Services Limited (supra)} to coniend that defendant No.1 bas raised a
substantiol defence and is thereloqe, entitled to unconditional leave ta
defend. In any case, defendant No.) has raised friahle issues indicating
that be has a fair or reasonable delence, although not a positively good
defence. In any case, the learncd Single Judpe oughl not o lave
directed defendants MNo.i and 6 to deposit Rs.2,20,00,000/- as this
amounts 1o shutiog oul by unduly severe orders as to deposil or

security, as the defendants have raised the triable issues.

35, Woe do oot fimd any meril in this submission, The learned Single
Judge, after veferring o dhe said decision, has recorded a categoric
finding thar the defence raised by defendams Nool end 6 cannol be
considercd as honafide and does not raise any triable isswes. In fact
defendants MNo,l and 6 have no defance, ‘L'he leamned Single Judge in

fact still gave a chance (o defendants Mol and G to defend the Sui.

6. While passing the impugned veder, the learned Single Judge also
took note of the fact thar the Petitions filed by 1he defendants Mol and 6

Inh
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fur quashing FILR. were dismissed by this Counl, In our opinion, Lhe
defence taken by the defendants is dishonest and is also an after-thought.
The same is taken with o view o protacting compliance of the

undertaking given by the defendant No.1 as far hack as on 17.65.2(H 2.

37.  1n the case of In the case of Romranreshwari Devi Vs, Nirmala
Devi, (2011) 8 5CC 249, the Apex Court bas observed that time has
vome for imposing realistic costs for delaying litigation a5 also for
raising [rivolous pleps. In peragraphs 52 and 54, it was observed thus:

“52, The main question which arises lor our consideration .5
whether the provailiog delay in civil litigetion can be carbed?
T o considered opinion the existing system can be drastcally
changed or improvee if the iollowing sleps are taken by the
trial courts while dealing with the clvil (rials,

M. Pleadings are loundation of the claims of partics.
Civil litigaton is largely bosed on documents, It is the
bounden duty and obligelion of the mial judge o
carefully scrulinize, check and verify the pleadings and
the documents filed by the partics. This musl be dore
irmunediately aloer civil anits are filed.

13, The Crourt should resort 10 discovery and produckion
of documents and inerrogatories U the earlest acconding
to the object af the Acl If this exervcise is carefolly
caried gui. it would focus the controversies involved in
Uie vase and kelp the coort o ariviog al tuth of the
matter and doing substantial justice.

(2. Imposition of actual, realistc or proper costs and or
oréering prosecution would go e long way in controlling
the tendency of intrpoucing false pleadings and {urged
and lahricated docwmnenss by the litigants. Imposition of
feavy  costs would  also conlrel  unnecessary
adjonrments by the parties. In appropriste cases the
cowts may consider ordering prosecifon otheiwise it
may nnr 20 pessible o mainain purity end sanctity of
judicial proceedings.

3. The Court must adopt realisric and  pragmatc
aoproach in granting mesoe profits, I'he Count musl
carefully keep in view e oround realities while granting
mesne orofifs.

. T'he courts should be extremely carelul and cauticus

2326
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L grasling ex-parle ad interim injunctions or siay orcess.
Ordinarily shon aotice shovld he issued o the
Defendanis or Respondents and only after hearing
voncerned parties appropriate onders shoubd be passed,

F. Liliganls who chiained ex-parte ad irmerim injunceion
on e strenglh ol [alse pleadings and lorged documents
should be adequalely punished. No one shoold be
allowed o abuse the process of the courl.

{r. The principle of restitution ke Mlly appiied in a
pragmatic maaner in order to do rveal and snbstantial
justice.

H. Every case emanales from 4 human or & commercia:
problem and the Court mist make serious cndeavour o
resolve the problem within the framework of law and in
accordence with the well settled principles of law anc
justice.

1 Wi o given case, ex-parte injuocton is granted, then
the said application for grant of injewbon should be
disposed of on merits, afler hesring both sides as
expeditionsly as may e possible on o oriodity basis wnd
andue adjourmments shoold be avoiced.

1. At the time of filing of the plzin:, the mial comt
snonld prepare complete schedule and fix dates for all
the smages of the apit right from filing of the written
staterent 111 provonocement of judgment and the coms
shonld srrictly adhere to the said dates and the said time
table as for as possible. 12 any interlocutory application is
filed then the same be cisposed of in hetween tae said
dates of nearings fixed i the séid soit itself sa that the
daie fixed for the main suic may not be disturbed.

54, While impusing custs we have 1o lake inlo cansiderat’on
pragmatic realities and be realistic what the Defendanis or the
Hespondents hod 1o actuelly incor in contesting the 1iigacion
before differen: coines. We hawve 1o also broadly cake o
consideration the prevalens fer sbucture of the lawyers and
other miscellaneous expenses which have to be  incormed
towards  drafting and  filing of the couater  affidavit,
miscellancous charges owends Lyping, paoiocopying, courl fee
et

75w

In paragraplh 395, the Apex Court obseived that the other factor

which shauld not be Torgotten while ioposing costs is lor how loog the
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Delendunts or Respondents were compelled to contest and defend the
litigation in various couns, The Appellans in the instant case have
harassed lhe Respondents to the hilt for four decades in a unaliy
frivolons and dishonesr litigation in various courts. 'The Appellants have

dlzo wasted judicial time of the various courts.

9. In the case of Merig Morgorida Sequeric Fernandes Vs
Erasmo Juck de Sequerta, ATR 2012 SC 1727, the Apex Couort referred
to the decision of Ramrameshwari Devi (suprg). In paragraphs 84 and

a5, i was observed thus: -

“False claims and false defences

84. False claims and defences are really serious proilems with
peal esiile libgaetio o, predominantly beczuse ol ever escalating
prices of the real estate. Litigalion perlainiog g valuable real
estale preperties s dragded on by unscrupulons Litigants in the
hope that the nther pacy will Lire out and ubimately would
settle with them hy paying a  hoge amount, This hapoens
because of the enommous delay  in adjudication of cases in our
Courts. 1f pragmatic approach  is adopied, then this problom
can be minimized 1w a large extenl

A5, This Court in a recenl jadgment in Ramrameshwari  Dev)
and Ors (AR 2011 SC (Civ) 1776: 2011 SCW 4000 {supra)
aptly ohserved at page 266 (hal ynless wrongcoers are denied
profit from fovelous liigation, it would he difficolt 1o prevent
it. In order to cuch uncalled for and frivoloos didgadon, the
Courls have 10 ensure that there is no incentive or mortive far
uncalled for Poigadon. It is & matter o conwnon oxoericnoe
gt Conr's atherwise scarce Ure is consumed or mare
appropriately, wasted in g large number of uncalled for coses.
In this very judgmeat, the Court provided that this preblem can
e solved or at least be minimiamd i exemplary cost is
imposed for institting [mivolous Htigation. The Court observed
at papes 267-268 tha boposition of actual, realistic ar proper
costs and/or ordering prosecution in appropriaic cases would
no a long way in controling the endency of inrodociog lolse
picadings and forged and fabricated documents by the litiganis,
Imposition ol heavy costs would also conurol unnecessary
adiouniuners by the perfics. In appropriale coses, the Courts
may consider ordering prosecuiipn otherwise 1 may mol be
pessibie o meintain  purity  and  sanctly of  Judicia
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praceedings.”

47,  In the case of Messer Holding Limited Vs, Shvam Madanmohan
Ruia, AIR 2016 5C 1948, in paragraph 44, the Apex Court referred to
the decisinn of Ramrameshward Devi {suppra) and observed thus:

"44. This case should also serve as pmod of the abuse of the
discretionary jurisdiction of this Couorl onder Article 136 by the
rick and powerful in the name of a Tight lor justice’ &7 each and
overy interlocutony step of a suit. Encgrmous acount of judicial
time of this Cour: and wwo High Courts was spenl on this
licigation, Most of it is ovoidable arnd coule have been well
spe it on more deserving cases.”

41.  In the light of the aforesaid decisions, in our opinion, this is 1t
case for imposing exemplary costs apainst defendant Nodl. Appeal fails
and the same is dismissed with costs quantified at Rs.50,00045, Costs
shall be paid by the defendant No.l o the plainaffs within two weeks
from today, failing which the learoed Single hadge will pass appropriale

order. Order accordingly.

42 At rhis stage, learned Counsel for the delendant No.l orally prays
for stay of this arder for o peciod of 8 weeks fooms toaday, Tearned
Counsel For plaintiffs opposes on the ground that during the pendency of

dppeal, oo inlerim order was operating in (avour of e defendam No 1.

43, In view thereof, prayer made by the learned Counsel for the

defendant Nea.l is rejocted,

(R. G. KETKAR, 1) (NARESH H. PATIL, 1.)

Kiinad Yerab
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