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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

WRIT PETITION NO. 1515 of 2017
Sinhgad Technical Education Society .. Petitioner
v/s.

The Tax Recovery Officer-Central, Pune
& Ors. .. Respondents

Mr. J.D. Mistri, Senior Counsel a/w Mr. Niraj Sheth i/b Nitin S. Dhumal

for the petitioner
Mr. Sham Walve for the respondent Revenue

CORAM : M.S. SANKLECHA &
A.K. MENON, J.J.

DATED : 8" FEBRUARY, 2017.

PC.

1. This petition challenges the order dated 15™ January, 2017
passed by the Director General of Income Tax (Investigation), Pune
relating to Assessment Years 2008-09 to 2014-15. By the impugned
order dated 15™ January, 2017, the petitioner's application for not
being treated as an assessee in default in respect of assessment orders
from which appeals to the Commissioner of Income Tax (Appeals)
[CIT(A)] were pending disposal, were disposed of by one order as the

principal issues in appeal for the subject assessment years are similar.

2. The impugned order dated 15" January, 2017 has granted a stay

Uday S. Jagtap 1of7



1515-17-wp=.doc
of recovery of a total demand aggregating to Rs.141.76 crores, subject
to the petitioner depositing an amount of 15% of the aforesaid amount
i.e. Rs. 21 crores. However, the impugned order directs the petitioner
to pay the amount of Rs.21 crores in installment of Rs.1.75 crores per
month beginning with 25" January, 2017 till the decision of the CIT(A)
on the petitioner's pending appeals. In fact, the impugned order dated

15™ January, 2017 notes in conclusion as under :-

“14. It may be noted that the amount of monthly payment is
only 1.24% of the total demand. If the assessee co-operates
with the CIT(A) and the appeals are decided say in the month
of March, 2017, the assessee will be required to pay only Rs.3.5
crores in two installments against total demand of Rs.141
crores. The demand position will be reviewed by Assessing

Officer after the decision of CIT(A).”

3. We are informed that the CIT(A) has commenced hearing the
petitioner's appeals for Assessment Years 2008-09 to 2014-15 on 2™
February, 2017. In view of the above, we did not get into the merits of
the petitioner's challenge to the impugned order and asked Mr. Walve,
learned Counsel for the respondent Revenue as to how long the CIT(A)
will take to dispose of the appeals in respect of which the hearing has

already commenced. Mr. Walve, on instructions states that the same

Uday S. Jagtap 20f7



1515-17-wp=.doc
would be disposed of as expeditiously as possible. However, he is

unable to commit himself to a date as the record is voluminous.

4. We asked Mr. Mistri, learned Senior Counsel for the petitioner
whether any new grounds / evidence which were not a part of the
proceedings before the Assessing Officer are being raised / filed before
the CIT(A) which may necessitate calling for a remand report from the
Assessing Officer. We are informed that no such issue is being raised
before the CIT(A) and the appeals could be decided on evidence and

orders already on record.

5. In the above view, we are unable to understand why there should
be delay in disposing of the appeals of which hearing has already
commenced. Mr. Walve, learned Counsel for the respondent Revenue
was not able to give any specific reason as to why CIT(A) is unable to
commit himself to a date by which the appeals wold be disposed of,

save and except that records are voluminous.

6. We note that the impugned order itself records the fact that the
appeals are likely to be decided by March, 2017. However, we do not

wish to give any time frame by which the CIT(A) should dispose of the
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appeals as we are not aware of his work pressure. Nevertheless, we do
not appreciate the delay in the disposal of the appeals, the hearing of
which has commenced. It gives rise to a doubt that it is being
specifically delayed with an ulterior object of collecting the revenue on
issues which are subject matters of appeals and on which a conditional
stay has been granted by the Director General of Income Tax
(Investigation) till the decision of the CIT(A). Early disposal of
appeals by the CIT(A) after commencement of hearing would be in the
interest of both the petitioner and the Revenue. It is expected of the
petitioner to co-operate in early disposal of the appeals by the CIT(A).
However, in the present facts, if the co-operation is not forthcoming,
the CIT(A) would be justified in disposing of the appeals on the basis of

the papers and proceedings before him.

7. We, therefore, are of the view that the petitioner will, every
month, in terms of the impugned order deposit Rs.1.75 crores till the
decision of the CIT(A) or 31* March, 2017 whichever is earlier. In
case, the CIT(A) does not decide the appeals before 31* March, 2017,
the petitioner's balance unpaid demand of Rs.141 crores will be kept in
abeyance till such time the CIT(A) decides the petitioner's appeals. It

is clarified that in terms of the impugned order dated 15™ January,

Uday S. Jagtap 40f 7



1515-17-wp=.doc
2017, installments payable, if the appeal before CIT(A) is pending till
31% March, 2017 will be three installments i.e. one payable by 25%
January, 2017 (time extended by this order), second by 25" February,

2017 and third by 25™ March, 2017.

8. The petitioner and the Revenue are agreed that an amount of
Rs.89.81 lakhs which have been recovered by the Revenue by
attachment of the petitioner's bank account will be adjusted in respect
of the first installment of Rs.1.75 crores payable on or before 25%
January, 2017. It is also agreed that there is further amount of
Rs.85.50 lakhs of refund which the petitioner claims to be entitled
consequent to the order of the Tribunal for A.Y. 2006-07. The
Assessing Officer will work out the exact quantum of the refund
payable to the petitioner consequent to the order of the Tribunal for
AY. 2006-07 and appropriate the amount so determined in respect of
the first installment of Rs.1.75 crores payable by the petitioner to the
Revenue. We are informed that the petitioner's bank accounts have
been attached. The respondent Revenue would be entitled to withdraw
the amount, if any, from the attached bank accounts and adjust the
same towards the first installment of Rs.1.75 crores. Needless to state

that if there is any excess amount recovered from the aforesaid
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exercise, the same would be adjusted towards subsequent installments

of Rs.1.75 crores payable every month.

9. Mr. Mistri, learned Senior Counsel appearing for the petitioner,
on instructions, states that on Assessing Officer indicating to the
petitioner's the shortfall towards the payment of the first installment,
the same would be paid by the petitioner within a period of one week
from the date of its communication. Therefore, the time to make the
payment of first installment payable by 25" January, 2017 stands
extended till the aforesaid exercise is carried out including one week's

notice to the petitioner in case of shortfall.

10.  Mr. Walve, learned Counsel for the Revenue, on instructions,
states that the Assessing Officer upon withdrawing the amounts from
the petitioner's bank account and appropriating it towards the
installment payable by the petitioner, consequent to the assessment
orders, the attachments on the bank accounts would be vacated by the
Assessing Officer. It is made clear that in case the petitioner does not
pay the installments on or before the due date i.e. 25™ February, 2017
and 25™ March, 2017 or the shortfall in the first installment determined

is not paid within one week of the same being communicated (after the
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above exercise of adjustment), the protection under this order shall

stand vacated.

11.  The petition is disposed of in the aforesaid terms. No order as to

Costs.

(A.K. MENON, J.) (M.S. SANKLECHA, J.)
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