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IN THE HIGH COURT OF BOMBAY AT GOA

FIRST APPEAL NO. 46 OF 2006

M/s. Heera Construction Co.
a registered partnership with office at
Panaji, Gopa. Appellant

Versus
State of Goa,
Represented by Executive Engineer,
Wroks Division Il,
Water Resources Department,
Fatorda, Margao, Goa. .. Respondents

Mr. J. J. Mulgaonkar, Advocate for the Appellant.

Ms. Priyanka Kamat, Addl. Government Advocate for the Respondent.

Coram :- F. M. REIS., J

Date : 1t March, 2017

ORAL JUDGMENT

Heard Mr. J. J. Mulgaonkar, learned Counsel appearing for the
Appellant and Ms. Kamat, learned Addl. Government Advocate appearing for the

Respondent.

2. During the course of the hearing of the above Appeal, the learned
Addl. Government Advocate has raised a preliminary objection to the
maintainability of the above Appeal on the ground that the First Appeal is not
maintainable as neither a Decree has been drawn nor any Award passed in the

Arbitration Proceedings, under challenge in the above Appeal. It is further pointed
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out that under the Arbitration and Conciliation Act, 1996, Orders which are
appealable are provided in Section 37 of the said Act. It is further submitted that no
Order which comes within the purview of Section 37 of the said Act is under

challenge in the above Appeal.

3. Mr. J. J. Mulgaonkar, learned Counsel, however pointed out that there
is an averment in the Appeal Memo to the effect that the Award passed by the
Arbitrator is deemed to be a Decree and, as such, an Appeal is maintainable. It is
further pointed out that in case the Court finds that no Appeal is maintainable,

liberty to reserve to file appropriate proceedings to challenge the impugned order.

4. | have carefully considered the submissions of the learned Counsel
and | have also gone through the records. There is no challenge in the Appeal to
the Award passed by the Arbitrator. In fact, the objections raised by the
Respondents are stated to have been rejected. The Order impugned in the above
Appeal is an Order passed in Execution Proceedings. Such an Order is not a

Decree which is appealable under Section 96 of the Civil Procedure Code.

5. Mr. J. J. Mulgaonkar, learned Counsel appearing for the Appellant,
fairly accepts the position that there is no challenge to the Award passed by the
Arbitrator in the present Appeal and that the only Order under challenge is an Order
passed in Execution Proceedings. On this ground alone, the Appeal is liable to be

dismissed.
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6. As far as the contention of Mr. J. J. Mulgaonkar, learned Counsel, is
concerned, the question of granting any liberty in the present Appeal would not be
justified. The Appellant, if so advised, would have to take their own remedies in
accordance with law and all contentions of both the parties on such proceedings

are left open.

7. The Appeal stands disposed of accordingly.

F .M. REIS, J.
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