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JUDGMENT RESERVED ON : 18th September 2017
JUDGMENT PRONOUNCED ON : 9th October 2017
JUDGMENT (per G.S. Patel ]):

1.  This Writ Petition No. 15 of 2008 under Article 226 of the
Constitution of India challenges two orders issued by Respondent
No. 1. The first is dated 14th August 2006," and it purports to
extend the Petitioner’s probation. The second is an order dated 2nd
January 2008,* terminating the Petitioner’s services as the Principal
of the Goa College of Pharmacy, Panaji. The challenge to the first
order is on the ground that it is in violation of Column 9 of the
Government of Goa, Goa College of Pharmacy, Group A, Gazetted
Posts, Recruitment Rules, 1997 (“the Recruitment Rules”).® For
convenience, a complete copy of the Recruitment Rules in the
relevant Gazette Notification is appended to this judgment. The
challenge to the second order, i.e., the order of termination, is on
two grounds. First, that the order proceeds on the incorrect basis
that the Petitioner was a probationer at the time that the order was
made, and, second, that the order is in violation of Article 311(2) of

the Constitution of India.

2.  Both impugned orders were made by Respondent No. 1, on

the recommendation of Respondent No.2. Respondent No. 3 was

1 Petition, Exhibit “P-21” p. 58.
2 Petition, Exhibit “P-17 p. 18.
3 Petition, Exhibit “P-3”, pp. 20-23.
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the Petitioner’s immediate superior during his tenure as Principal.

Rule was issued on 29th January 2008.

3. On 29th December 2001, Respondent No. 2 issued an
advertisement in the Times of India,* inviting applications, inter
alia, for the post of Principal of the Goa College of Pharmacy at
Panaji. All Applicants were required to satisfy the qualifications laid
down by the Recruitment Rules and the All India Council for
Technical Education Guidelines (“the AICTE Guidelines”).
Under these Guidelines, a candidate, snter alia, required a PhD
degree, 15 years’ teaching experience, and to have achieved some
eminence in the field. The Petitioner satisfied these requirements;
he had about 18 years’ teaching experience and had worked in the
pharmacy industry for roughly two years.® The Petitioner was
selected for the post on merit, and was appointed by open direct
recruitment pide an order dated 11th November 2002 issued by
Respondent No. 1.7 The order of appointment specified that the
Petitioner would be on probation for a period of one year, but did
not prescribe any procedure or prerequisites for confirmation. The
Petitioner took charge as Principal on 22nd November 2002.° In
2002, the Petitioner’s appointment was challenged by way of a writ
petition in this Court. This petition was dismissed on the ground
that there was no cause for interference. The Petitioner completed

the stipulated one-year probation on 22nd November 2003. During

Petition, Exhibit “P-6", p. 28.
Petition, Exhibit “P-5”, p. 26.
Petition, Exhibit “P-2” p. 19.
Petition, Exhibit “P-8” p. 37.
Petition, Exhibit “P-9” p. 38.
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this period, he received no feedback or communication from the

Respondents regarding his performance, or the lack of it.

4. It was only on 31st May 2006, a full two and a half years after
the Petitioner had completed his probation, that he received any
communication. On that day, he received a memorandum containing
extracts of certain entries recorded in his Annual Confidential
Report (“ACR”). These entries were for the period dating 22nd
November 2002 to 31st March 2003 and from 2004 to 2005.” The
ACR for 2003 to 2004 was missing from this memorandum. The
entries stated that the Petitioner’s overall performance was average

and he had only barely managed his duties.

5.  Thereafter, Respondent No. 2 convened a Departmental
Promotion Committee (“DPC”), on whose recommendation
Respondent No. 1 extended the Petitioner’s probation until 31st
May 2007 vide order dated 14th August 2006."° The Petitioner
continued in office even after 31st May 2007. On 2nd January 2008,
Respondent No. 1, again on the recommendation of the DPC,
terminated the services of Petitioner on the ground that his
performance during his probation period was found to be

unsatisfactory.

6. On 4th February 2008, the Petitioner made two

representations: one to Respondent No. 1 against his adverse ACR

9 Petition, Exhibit “P-20", p. 57.
10 Petition, Exhibit “P-21”, p. 58.
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report,” and the second to Respondent No. 2 against its
recommendation to extend the Petitioner’s probation.'” Respondent
No. 1 rejected the Petitioner’s representation”® without providing
any reasons. Respondent No. 2 did not reply to the Petitioner’s

representation.

7.  The challenges in this petition are closely linked. The
challenge to the order of termination follows the challenge to the
order extending the probation of the Petitioner. The long and the
short of the Petitioner’s case is this. On completion of his stipulated
one-year period of probation he must be deemed to be confirmed.
The probation could not be interpreted as continuing in view of
Column 9 of the Recruitment Rules, which clearly stipulate that the
period of probation, if any, would be one year. Neither the
Recruitment Rules nor the order of appointment granted the
Respondents any power to extend probation. Since he was deemed
to be confirmed, the order terminating his services on the ground
that his performance during his probation period was unsatisfactory
is unsustainable. Further, the order of termination is in violation of
Article 311(2) because he was not informed of the charges against
him, and was not allowed an opportunity to make a representation
against them. Therefore, Mr Desai for the Petitioner says, both

orders are void.

8. Mr Dangui for the Respondents responds thus. The

Petitioner’s continuation in his post as Principal of the Goa College

11 Petition, Exhibit “P-24 (colly.)”, pp. 60A-60H.
12 Petition, Exhibit “P-26 (colly.)”, pp. 60V-60ZD.
13 Petition, Exhibit “P-24 (colly.)”, p. 601.
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of Pharmacy beyond the probationary period of one year should not
and cannot be construed as a ‘deemed confirmation’ to the post;
rather, it should be considered as a continuation of the probation

period. The reasons are:

(a) the Petitioner’s appointment was on a temporary basis,

and could be terminated at any time;

(b) confirmation to the post required a formal order of

confirmation;

(c) the Recruitment Rules do not stipulate a maximum

probation period,;

(d) the Recruitment Rules do not prohibit extension of the

probation period.

9. The Recruitment Rules, which the Petitioner contends
govern him absolutely, stipulate the following. Column 9 of the
Recruitment Rules, Mr Desai says, is clear. It provides that the
period of probation, if any, is one year. The Recruitment Rules do
not confer upon the Respondents any power to extend the probation
beyond the stipulated one-year period. In light of this, Mr Desai
argues that one year was the maximum period for which the
Petitioner could be placed on probation. The Petitioner’s order of
appointment also specified that the period of probation would be for
a year. It did not grant the Respondents any power to extend such
probation either. More so, Mr Desai says, the Recruitment Rules did
not provide any conditions that were required to be satisfied for the

Petitioner to be confirmed. They did not prescribe any standard of
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performance nor did they require him to pass a departmental
examination. Similarly, the order of appointment, he submits, makes
no mention of any procedure or requirements to be satisfied for
confirmation either. Therefore, according to Mr Desai, the
stipulated period one-year period in Column 9 of the Recruitment
Rules is the maximum permissible probation period. By allowing the
Petitioner to hold his post even after the expiry of this probation
period, the Respondents confirmed him in that post by necessary
implication. The Petitioner’s probation, therefore, could not be
interpreted as continuing. It ended on 22nd November 2003. From
this date, he urges, he was deemed to be confirmed. Otherwise, Mr
Desai submits, the Respondents’ interpretation results in an
absurdity: the Petitioner could, conceivably, on that interpretation
be continued on probation indefinitely right until the mandatory

retirement age.

10. In support of his arguments, Mr Desai relies on the Supreme
Court decision in State of Punjab v Dharam Singh* In Dharam
Singh, the Supreme Court held that where the service rules fixed a
certain period of time beyond which probation could not be
extended, and an employee was allowed to continue in the post even
after completion of this maximum period of probation, he could not
be deemed to continue as a probationer. This would be
impermissible in light of the service rule forbidding extension of
probation. He would, the Court held, be confirmed by implication.

Even without any formal order of confirmation made by the

14 AIR 1968 SC 1210.
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appointing authority, such order would be presumed to have been

passed by allowing an employee to continue in their post.

11.  Mr Desai also relies on the decision of the Supreme Court in
Om Prakash Maurya v Uttar Pradesh Cooperative Sugar Factories
Federation, Lucknow & Ors.® The Om Prakash Maurya Court
followed Dharam Singh, and held that on the expiry of the maximum

period of probation, the Appellant was deemed to be confirmed.

12. Mr Desai draws further support from the decision of the
Supreme Court in High Court of Madhya Pradesh Through Registrar &
Ors v Satya Narayan Jhavar.'® In Jhavar, the Court examined the
concept of ‘deemed confirmation’ in light of three distinct lines of
cases. In the first of these, the relevant service rules or the letter of
appointment specified a period of probation and expressly conferred
a power on the appointing authority to extend the period of
probation. In such cases, the mere fact that the appointee continued
to serve beyond the specified period of probation did not result in a
deemed confirmation. The second line of cases covered situations
where the service rules specified an initial period of probation and
conferred upon the appointing authority a power to extend the
period, but stipulated a maximum limit beyond which that probation
could not be extended. In these cases, the appointee was deemed to
have been confirmed at the end of the maximum period of probation
if no order of termination before the expiry of such period. This was

the view taken in the Dharam Singh and in Om Prakash Maurya.

15 1986 (Supp) SCC 95.
16  (2001) 7 SCC 161.
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Finally, in the third line of cases, the service rules prescribed a
maximum period of probation but also provided that confirmation of
the probation required a specific act to be done or condition to be
fulfilled by either the appointing authority — for instance, by issuing
an order of confirmation — or by the probationer —for example, by
passing a prescribed test. In such cases, even on the expiry of the
maximum period of probation, the probationer could not be deemed
to have been confirmed in the absence of an order of confirmation or
his successfully passing the prescribed test or meeting the necessary

requirement.

13.  Mr Desai submits that his case falls squarely within the
second line of cases discussed in Jhavar, and is covered by the

decisions in Dharam Singh and Om Prakash Maurya.

14.  These arguments for the Petitioner are canvassed in relation
to the order extending his probation. The challenge to the order
extending his probation forms the bedrock of the second challenge,
viz., to the order dated 2nd August 2008 terminating the
Petitioner’s services. This is for the following reasons. The order
terminating the services of the Petitioner was issued by Respondent
No. 1 on the ground that the Petitioner’s performance was
unsatisfactory during his probation period. The Petitioner contends
that is this not tenable in law because at the time at which the
termination order was made he was not on probation at all. When
his services were terminated, he had by then been in service for
about five years already. He had served out his probation period. His
probation was never extended. He was not required to pass any test

or meet any other requirement. He must be deemed to have been
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confirmed in his post. The termination order was solely on this
ground and, therefore, Mr Desai contends that the order of

termination is void.

15. Mr Desai also contends that his order of termination was in
violation of Article 311(2) of the Constitution of India. Article 311(2)
mandates that no person can be dismissed or removed without an
enquiry in which he has been informed of the charges of his removal
and has been given a reasonable opportunity of making
representation against such charges. The Petitioner contends that
he was neither informed of his charges nor given the opportunity to
make a representation. Therefore, the Petitioner argues that the

order of termination was entirely illegal, arbitrary, and void.

16. Mr Desai’s alternative argument is that should his challenge
to the order extending his probation fail, and his probation be found
to be continuing, even so, and even as a probationer, the Petitioner is
entitled to the protection guaranteed under Article 311(2) if he has
been removed on grounds that are stigmatic in nature. The
Respondents have accused the Petitioner of been guilty of several
such shortcomings: being academically weak, for instance, of having
no stature or standing, and of not being motivating enough as a
manager. The Respondents have alleged there have been several
complaints, both oral and written, against the Petitioner’s abusive
behaviour, and there have been instances of students going on strike
to seek his removal. The Respondents have also alleged that there
have been major irregularities in cash transactions and stock
handling of the college by Petitioner, and that he is guilty of making

‘avoidable’ payments. This, the Petitioner argues, is stigmatic, and,
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therefore, he should have been afforded the protection of Article
311(2). We will sift through these, and discard out of hand those we
find untenable. To pillory a long-standing employee at so late a stage
for making ‘avoidable’ payments borders on the ludicrous. Many of
us are guilty of this in our daily lives. What of it? This is not a charge
of underhand dealings, corruption, kickbacks, or nepotism. Those
all stand on a different footing and are indeed serious. This is merely
saying that in some third person’s latter-day envisioning of it, a
person in the Petitioner’s position might have done things
differently. That is not in itself a ground for termination. It can

never be.

17. Mr Desai relies on the decision of the Supreme Court in
Registrar General High Court of Gujarat & Anr v Jayshree Chamanlal
Buddhbharti” to support this argument. There, the Supreme Court
held that if the case is of deciding the suitability of a probationer,
and for that limited purpose an inquiry is conducted, this cannot be
faulted. However, if during the course of such inquiry, any
allegations are made against the person concerned, and these result
in a stigma, he ought to be afforded the minimum protection
contemplated under Article 311(2) of the Constitution of India even

though he may be only a probationer.

18. Mr Desai therefore submits that the Respondents were
obligated, in either view of the matter, under Article 311(2) to
intimate the Petitioner of the charges brought against him justifying

his termination, and to allow him to make a representation against

17 (2013) 16 SCC 859.
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them. A failure to do so, as in this case, he urges, renders the

termination order void.

19. Mr Dangui for the Respondents would have it, on the other
hand, that the Petitioner’s appointment was always only on a
temporary basis. The offer of appointment was made to the
Petitioner by way of a Memorandum dated 31st July 2002." The
terms of the offer, inter alia, according to the Respondents, were
that the Petitioner’s appointment would be temporary and would
not confer any permanent title to the position. The offer specifically
said the Petitioner’s appointment was liable to be terminated at any
time, without assigning reasons. The offer letter also specified that
the Petitioner would be on probation for two years. By a letter dated
6th August 2002, the Petitioner accepted the appointment as per
the offer letter.” It is in pursuance to this correspondence, the
Respondents submit, that the order appointing the Petitioner was
issued. Therefore, the terms stated in the offer letter, Mr Dangui
urges, must be deemed to have been incorporated in the order of

appointment.

20. According to him, Column 9 of the Recruitment Rules does
not prescribe a maximum period of probation, nor does it forbid an
extension of the probation period. The language in Column 9, he
says, is permissive: it only specifies a period, i.e., one year, for which
a prospective appointee may be placed on probation. Absent any

express prohibition contained in the Recruitment Rules, this

18 Affidavit in Reply, Exhibit “R-2”, p. 73.
19 Affidavit in Reply, Exhibit “R-3”, p. 76.
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probation period, Mr Dangui says, can therefore be extended. This,
he submits, is starkly different from the rules in Dharam Singh,
which provided for a maximum period of probation, viz., a non-
extensible probation period. Therefore, he submits, that the

Petitioner’s reliance on Dharam Singh is misplaced.

21.  Mr Dangui further submits that the Petitioner’s confirmation
to the post at end of the probationary period cannot be assumed. It
required (i) satisfactory completion of the probation period, and (ii)
a formal order of confirmation. In support, he relies on an Office
Memorandum dated 12th April 2005 issued by Respondent No. 1.
This Memorandum incorporated an earlier Office Memorandum,
dated 19th May 1983, issued by the Government of India containing

various guidelines relating to probation in central services.

22. These conditions, Mr Dangui says, were not satisfied. No
order of confirmation had been issued, and the Petitioner’s
performance, in fact, had been found to be unsatisfactory. In the
Assessment Report of the Petitioner for the period November 2003
to February 2005, Respondent No. 3 found the Petitioner’s
performance to be below par and reported him as being academically
weak with no stature or standing as a researcher or consultant. He
was assessed as lacking the vision, maturity, and skill required to be
an effective leader. In a second Assessment Report, for the period
September 2005 to May 2007, Respondent No. 3 reported the
Petitioner’s performance as being unsatisfactory. Additionally, the
Respondents say, there were numerous problems with the
Petitioner’s tenure as Principal: written complaints by students on

account the Petitioner’s abusive behaviour; strikes by students
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demanding the Petitioner’s removal; unsanctioned leaves as
recorded in a letter dated 31st January 2007; and (again) ‘avoidable’
expenditures to the tune of Rs 6 lakhs.

23.  Since these conditions were not satisfied, Mr Dangui submits,
the Petitioner could not be deemed to be confirmed on the expiry of
the one-year probation period. He must be deemed to have been
continued on probation. This, he submits, is the force of the
decisions in Jhavar;*® Head Master, Lawrence School, Lovedale v
Jayanthi Raghu and Another;”® Binoy Kumar Mukherjee v State of
Bihar and Others;** Mohammad Salman v Committee of Management
and Others;” and Bhimashankar Sidram Katke v Registrar General,
High Court of Judicature atr Bombay.** We will turn to these
judgments shortly.

24. To continue: Mr Dangui says that once it is established that
the Petitioner, at the end of the stipulated one-year probation
period, continued to hold his post in the capacity of a probationer, it
necessarily follows that his probation could be extended and, on
unsatisfactory performance during such probation, his service was

liable to be terminated.

25. Having considered the rival arguments, we are inclined to

find in favour of the Petitioner. Mr Desai’s interpretation of the

20 (2001) 7 SCC 161.
21 (2012) 4 SCC 793.
22 (1972) 4 SCC 209.
23 (2011) 12 SCC 308.
24 2005 (1) Mh L] 406.
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Recruitment Rules is not only, in our view, correct; in fact, we
believe it is the only tenable interpretation in these facts. Column 9
of the Recruitment Rules permits Respondent No. 1 to place an
appointee on probation, if at all, for a period of one year, no more.
Column 9 says nothing further. Conspicuous by its absence is the
power to extend the period of probation. In absence of an express
conferment of a power to extend the probation in either the
Recruitment Rules or the order of appointment, such a power
cannot be assumed. Therefore, it must necessarily follow that the
one-year probation stipulated under Column 9 is the maximum
possible period of probation permissible under the Recruitment
Rules. We cannot accept Mr Dangui’s submission that the
Recruitment Rules must be read to contain, implicitly, a power to
extend probation, and that it is irrelevant that there is no explicit bar
or prohibition against extending probation. The Respondents’
interpretation amounts to reading into the Recruitment Rules a
power to extend probation, viz., a power they do not contain, and
bestowing on the Respondents an unintended power. This can be
viewed from another perspective. If what Mr Dangui says is correct,
and such a power can be imputed with any legitimacy, then it would
never be necessary to provide for the probation-extending power —
it could always be ‘implied’. Yet, as we have seen, rules in different
places have in fact specifically conferred that power. This approach,
of imputing an unstated power of this kind, is also rife with potential
for mischief, and brings us close to the mischief rule of
interpretation: in the hands of an errant administration, such an
unstated power of extension could be invoked to do very great harm

and persons might be continued on ‘probation’ indefinitely.
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26. With this, let us take the present case. Neither the
Recruitment Rules nor the order of appointment required the
Petitioner to satisfy any condition before he could be confirmed to
the post. There was no standard of performance or assessment that
the Petitioner was required to meet. None is set out in either the
appointment order or the Recruitment Rules. There was no
departmental examination that he had to complete either. Absent
any condition for confirmation, and absent too a power to extend
probation, the Petitioner’s probation could not have been merely
interpreted or construed as continuing, and that too indefinitely. It
follows, therefore, that even without a formal order to the effect,
allowing the Petitioner to continue in his post amounted to a

deemed confirmation of his services.

27. The Respondents’ reliance on the Office Memorandum dated
12th April 2005 to supply certain pre-conditions for confirmation,
viz., successful completion of the probation period and an order of
confirmation is misplaced. This Office Memorandum was issued
almost a year and a half after the Petitioner’s stipulated period of
probation ended. There is no provision in Office Memorandum that
makes it applicable retrospectively. It does not and cannot cover the
Petitioner’s case, but only future cases. There is also the question of
whether the Office Memorandum, being legislation subordinate to
the Recruitment Rules, can be used to add such conditions when the
Recruitment Rules do not provide for them. There is no argument
before us that the Recruitment Rules provide only a minimum
standard and not a limit, or that an office memorandum under those

Rules can travel beyond the limits imposed by those Rules.
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28. We do not find merit in the Respondents’ submission that the
Petitioner’s appointment was purely temporary, and this
temporariness must be separated from probation; or, alternatively,
that ‘probation’ is to be equated to ‘temporary’. Temporary means
‘for the present’, ‘transitory’, ‘transient’, ‘for a limited period’. A
probationer is on trialy whether to a temporary or
permanent/regular post, and serves out a trial period. It is to him
that one of the three lines of authority apply, depending on the
relevant rules and the applicable order. A temporary appointment
may or may not result in a permanent one. A temporary post must
itself be extended. The question of ‘temporary’ or
‘regular/permanent’ speaks not to the appointment on probation
(for probation is possible in both kinds of posts), but to the post
itself. Neither the order of appointment nor the Recruitment Rules

contemplated the post to be temporary.

29. The Respondents are incorrect in contending that the terms
of the offer letter should be ‘deemed’ to have been incorporated in
the appointment order. There is nothing in the order of appointment
to suggest this. In fact, even the provision on probation in the order
of appointment and the offer letter are different. The order of
appointment, in fact, had the effect of appointing the Petitioner in a
regular post. What the Respondents would have us do is to supply
something that has been left out in the order of appointment. This

we cannot and will not do.

30. We believe Mr Desai is correct in his contention that the
Petitioner’s case falls in the second line of cases discussed in

Jhavar, those covered by Dharam Singh and Om Prakash Maurya. In
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both Dharam Singh and Om Prakash Maurya, the relevant rules
prescribed a period of probation, permitted the extension of such
probation, and then provided a maximum period beyond which
probation could 7ot be extended. The rules in neither of the cases
required any condition to be fulfilled or departmental examination to
be passed. The only difference in the present case is that the
Recruitment Rules do not expressly provide a maximum period of
probation. But there is no power to extend that probation period
either, and that power must be specifically conferred. Therefore, it
is only logical that where there is no power to extend probation,
there is no question of laying down a maximum period for such

extension.

31. Mr Dangui is incorrect in saying that a deemed confirmation
can never be inferred. This is settled by Jhavar, where the Supreme

Court said:

37 Ordinarily a deemed confirmation of a
probationer arises when the letter of appointment so
stipulates or the Rules governing service conditions so
indicate. In the absence of such a term in the letter of
appointment or in the relevant Rules, it can be inferred
on the basis of the relevant Rules by implication, as was
the case in Dharam Singh [AIR 1968 SC 1210 : (1968) 3
SCR 1]. But it cannot be said that merely because a

maximum period of probation has been provided in the
Service Rules, continuance of the probationer thereafter
would ipso facto must be held to be a deemed confirmation
which would certainly run contrary to the seven-Judge
Bench judgment of this Court in the case of Samsher Singh
[(1974) 2 SCC 831 : 1974 SCC (L&S) 550] and the
Constitution Bench decisions in the cases of Sukhbans
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Singh [AIR 1962 SC 1711 : (1963) 1 SCR 416], G.S.
Ramaswamy [AIR 1966 SC 175 : (1964) 6 SCR 279] and
Akbar Ali Khan [AIR 1966 SC 1842 : (1966) 3 SCR 821].

(Emphasis added)

32. This is not a case of a merely or only providing a maximum
period of probation and that then automatically resulting in a
deemed confirmation. This is a case where there was not only no
provision for extension of the probation period, but the probation
period was never extended before it ended; was purportedly
extended only several years later; and was then purported to be
extended only for non-fulfilment of conditions that were never
specified in the initial letter of appointment. This is a case that falls
under the Dharam Singh line, as explained in Jhavar, supra: the
deemed confirmation can be legitimately inferred from the Rules by

implication.

33. We turn now to the cases relied upon by Mr Dangui. His
compilation contains additional cases, not relied upon at the time of
hearing and, therefore, not been discussed. In Jhavar, the
Respondents were appointed to post of Civil Judge (Trainee), Class
IT on an officiating basis. according to the relevant rules, the
Respondents underwent training for a period of six months after
which they were appointed on probation. The rules stipulated that
the probation would initially be for a period of two years, and that
such probation could be extended by another two years. Four years
was, therefore, the maximum probation period under the rules. The
orders of termination were passed at different points in time after

the Respondents had already completed four years of probation.
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The Respondents challenged these orders of termination of the
ground that on completion of the maximum period of probation,
they were deemed to be confirmed to their posts. They relied on
Dharam Singh. The Court rejected their arguments. What weighed
with the Court was the fact that the rules required certain
preconditions to be satisfied before the Respondents could be confirmed.
The Respondents were required to pass a departmental examination
and specific orders of confirmation were required to be issued. In
light of these prerequisites, the Court held that the Respondents
could not have been deemed to be confirmed merely on the expiry
of the probation period. Having found no such perquisites for
confirmation in the present case, we find that this decision does not

assist the Respondents.

34. All the remaining cases relied upon by the Respondents
parallel the third line of cases referred to in Jhavar: a specific act
was required under the relevant service rules or the appointment
order as a prerequisite for confirmation and, therefore, the
appointee was not deemed to have been confirmed on the expiry of
the probation period in absence of such act. Having found no such
prerequisite for confirmation in the Recruitment Rules or the
appointment order, these cases, we believe, do not sufficiently

support the Respondents’ case.

35. In Binoy Kumar Mukherjee,” the Appellant was appointed to
the post of an Enforcement Officer by the Government of Bihar on
22nd April 1949. The post of the Enforcement Officer was

25 Supra; (1972) 4 SCC 209.
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temporary, created only for a period of five years with effect from 1st
March 1948. Before the expiry of the five-year period, on 2nd
November 1952, the Appellant was transferred to the office of the
Regional Transport Officer and Secretary on a temporary basis.
This post was also created for a temporary period but was
subsequently made permanent by an order of the State Government
dated 2nd December 1954. This order provided that temporary
appointees like the Appellant were to continue as such until specific
orders were issued either confirming them or otherwise, or until
31st May 1955, whichever was earlier. It was only on 18th June 1955
that a similar order was issued extending the Appellant’s
appointment until further specific orders were issued confirming
them or otherwise, or until 21st October 1955. Such orders were
routinely issued until the order terminating the Appellant’s
appointment was passed on 24th January 1963. The Appellant’s
case was that since no order was passed before 31st May 1955, he
must be deemed to have been confirmed from the end of this date,
i.e., from 1st June 1955. The Court rejected this argument and held
that he was deemed to have continued in a temporary capacity. The
Court found that the order dated 2nd December 1954 specifically
required an order to be passed for confirmation to the post. In the
absence of any such order, the Court concluded that the Appellant
was continued in a temporary capacity. Hence, this decision too is of

no assistance to Mr Dangui.

36. In Mohammad Salman,’® the Appellant was appointed as an

assistant teacher in a Madrasa by an order dated 22nd February

26  Supra; (2011) 12 SCC 308.
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1989. His appointment began on 1st March 1989. The order
specified the Appellant’s appointment as being probationary for an
initial period of one year and stipulated a specific precondition for
confirmation, viz., satisfactory performance during the probation
period. The order expressly empowered the Respondent to
terminate the Appellant’s appointment for unsatisfactory
performance during the probation period stipulated by the rules,
viz., one year, extensible by one more. The Appellant’s probation
was accordingly extended by one year. Therefore, the Appellant’s
two-year probation period ended on 1st March 1991. The Appellant
received a communication from the Respondent on 10th April 1992,
informing him of his unsatisfactory performance and extending his
probation period as a chance to improve his performance. On 13th
February 1993, the Appellant received another letter from the
Respondent that highlighted his unsatisfactory performance and
directed him to show cause as to why he should not be terminated.
Having received no representation, the Respondent terminated his
appointment on 3rd April 1993. The Appellant challenged this order
of termination on the ground that after expiry of the two-year
probation period, his appointment must be deemed to have been
confirmed following Dharam Singh. The Court, in paragraph 18,
held that for want of fulfilment of the pre-condition for confirmation
stipulated in the order of appointment, viz., satisfactory
performance during the probation period, the Appellant could not
have been deemed to have been confirmed. His confirmation would
require a specific order certifying his satisfactory performance while

on probation. The court relied on the decisions in State of Uttar
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Pradesh v Akbar Ali Khan* and Kedar Nath Bahl (I).*® These cases
are identified in Jhavar as part of the first line of cases where the
rules specify a period of probation, which may be extended without
any limitation. As we have said earlier, the present case falls in the
second line of cases identified in Jhavar. These cases (Mohammed
Salman, Akbar Ali Khan and Kedar Nath Bahl (1)), therefore also do
not aid Mr Dangui.

37.  In Bhimashankar Sidram Katke,” the Petitioner was appointed
as a marriage counsellor under the Maharashtra Family Courts
Rules, 1987. He was to serve on probation for a period of two years.
This he did. By an order dated 13th January 1998, the Petitioner was
continued on an officiating basis. There was no order of
confirmation. Subsequently, by order dated 23rd March 2004, his
appointment was terminated. The Petitioner challenged this order
of termination on the ground that on expiry of the probation period,
his appointment was confirmed to the post. He, therefore, could not
have been removed from service by recourse to the rules for
termination applicable to a probationer and without being given
prior notice. The rules in this case specified a period of probation
for two years, but expressly conferred on the High Court (the

appointing authority) the power to extend this period without

27 AIR 1966 SC 1842.

28 (1974) 3 SCC 21. This is the first Kedar Nath Bahl case. The appeal was
by leave, a certificate for leave to appeal having been granted by the
High Court. The appeal was dismissed; a review petition was
dismissed; a second review petition was dismissed, restored, the appeal
heard again (principally on mala fides alleged), and finally dismissed in
Kedar Nath Bahl v State of Punjab & Ors, 1978 4 SCC 336: Kedar Nath
Bahl (1I).

29 Supra; 2005 (1) Mh L] 406.
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prescribing a maximum limit. The rules, further, stipulated three
preconditions for confirmation: existence of a permanent vacancy;
satisfactory performance; and a written order expressly confirming
the appointee. On account of the preconditions for confirmation,
and in the absence of a prohibition on extension of the probation
period, the Court concluded that the Petitioner could not be
deemed to have been confirmed. This case is unique since it has
attributes of both the first and third lines of cases set out in Jhavar
— a specified period of probation which could be extended without
limit, and preconditions for confirmation. In the present case,
neither the Recruitment Rules nor the order of appointment grant
any such power to extend probation beyond a period of one year.
They do not stipulate any preconditions for confirmation either. We,
therefore, find that this judgment does not support the

Respondents’ case.

38. In Head Master, Lawrence School, Lovedale,® the 1st
Respondent was appointed to the post of a mistress of a school with
effect from 1st September 1993. The letter of appointment placed
her on probation for a period of two years, which could be extended
by another year. It was. On 18th June 1997, the 1st Respondent’s
appointment was terminated on account alleged misconduct. The
1st Respondent challenged her termination. She contended that on
completion of her prescribed three-year probation period which,
according to her, was the maximum period of probation permissible
under the applicable rules, she was deemed to have been confirmed.

Therefore, her appointment could not have been terminated without

30 Supra; (2012) 4 SCC 793.
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an enquiry. The rules provided for a period of probation of
ordinarily one year, which could be extended for a further period of
two years. They stipulated that the appointee, if confirmed, would
hold office till the age of 55. The interpretation of the phrase ‘if
confirmed’ was the crux of the dispute. The question that arose
before that Court was whether the use of this phrase meant that a
positive act for the purpose of confirmation was required or whether
it merely fixed an upper-age limit. The Court, in paragraph 38,
adopted the former interpretation; the positive act being the
issuance of an order of confirmation. In paragraph 39, the Court
held that the case fell squarely in the third line of cases mentioned in

Jhavar. As such, we find this judgment of no relevance to the case at
hand.

39. In light of this discussion, in our judgment, the order
purporting to extend the probation of the Petitioner cannot be

sustained. It must be quashed.

40. Having decided the challenge to the order extending the
probation of the Petitioner, we now turn to the challenge to the
order terminating the Petitioner’s service. The Petitioner’s services
were terminated on the ground that his performance during his
probation period was unsatisfactory. We find that the Petitioner is
correct when he says that the grounds for termination were not
tenable, and, therefore, the order of termination was void. This
termination order came to be issued more than five years after the
Petitioner’s appointment, and more than four years after he
completed his period of probation. We have already held that the

Petitioner could not be deemed to be continuing on probation, but
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was deemed confirmed at the expiry of his probation period. He,
therefore, could not possibly be removed on the ground that his
performance during probation was unsatisfactory. The order
terminating him, being founded on such ground, as a result, cannot

be sustained.

41. The argument of the Respondents that there were a multitude
of reasons for terminating the Petitioner’s services, and that
unsatisfactory performance during probation was only one of them,
is of no help to their case. None of these grounds argued find place
in the order of termination. Therefore, they do not fall for our
consideration. The Respondents also pressed into service the
Annual Confidential Reports they had issued to the Petitioner to
indicate their dissatisfaction in his services. However, these were
issued belatedly, a full two and a half years after his probation was

complete. These too, therefore, are of no significance.

42. The order is also in violation of Article 311(2) of the
Constitution of India. Article 311(2) mandates that the employee
being removed must be informed of the charge on which he is being
removed and must be given an opportunity to make a representation
against such charge. Having found that the Petitioner was confirmed
at the end of his probation period, the Respondents were required to
follow the mandate of Article 311(2). They did not. The order of

termination is, therefore, liable to be quashed.
43. The Petitioner made an argument in the alternative that even

if he is considered a probationer, his challenge to his order extending
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his probation failing, he would be still entitled to the protection of
Article 311(2) because the allegations made against him were
stigmatic in nature. Since we have already held for the Petitioner on
both his challenges, we do not find it necessary to discuss his

argument in the alternative.

44. For these reasons, Rule is made partly absolute in terms of

prayer clauses (A), and (C). These are as follows:

“(A) For a writ of certiorari or any other appropriate writ
order or direction in the nation of certiorari, for quashing
and setting aside the impugned order no. 7/5/92-PER (Vol-
1) dated 02.01.2008 terminating the Petitioner's services
with immediate effect, after calling for record of the case
from the Respondents 1, 2 and 3 and considering the same.

(C) For a writ of certiorari or any other appropriate writ
order or direction in the nation of certiorari, for quashing
and setting aside the impugned order no. 7/5/92-PER (Vol-
1) dated 14.08.2006 made by Respondent no. 1, ordering the
extension of the probation period of the Petitioner after
calling for record of the case from the Respondents 1, 2 and
3 and considering the same.’

45. The Petitioner is held to have completed his probation on the
22nd November 2003.

46. Ordinarily, we would have directed the Respondents to
reinstate the Petitioner. However, in August 2016 he reached the age
of retirement. Therefore, we cannot grant prayer (B), which seeks
reinstatement. What we do instead is to direct Respondent No.1 to

provide the Petitioner with all service benefits to which he is
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entitled in law on the basis that he was confirmed to the post on
22nd November 2003.

47.  We further direct the Respondents to pay the Petitioner his
back wages for the period commencing on the date of his
termination and ending on the date he would have ordinarily retired.
All remuneration must be calculated and paid to the Petitioner on
the basis that his service was continuing. Interest, if any, of the
amount due will be computed according to the rules or at 6% per

annum, whichever is less.

48. The petition is disposed of in these terms, with no order as to

costs.

49. Mr Dangui seeks a stay of the operation of this order. Having
regard to the fact that we could not order reinstatement, and have

only directed payment of past benefits, the request is declined.

(G.S. PATEL, J.)

(N.D. SARDESSAL J.)
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GOVERNMENT OF GOA

NOTE: Thare v five Bxircoratnary ssiey 3 te Qffcig!
Guzntre, Serses | Ve, 44 dered 9-1-97 g foliows:

{) Euraovdingy daed V-1-1997 from pages 333 o 584
repading Nepficeron from Depazment o Personnal

20 Eacaordinary No, D daed V-1 1957 frome poyer 385 i
SE8 veparding Naificoriva front Lepartmic of Fenchayar
Kai und Commnrdiy D2velopmen (Directorefe of Pan-
chayat)

3;  ExtraardivaryNo, 3 duled 9-1- 1997 feam ioges 38910 599
regarding Notifrcations from Daparimen: of Finaves and
Dpartmenz of Panchapn Rai and Coomaiirne Develop.
nreni fxiecterae of Punclhayoats)

£ Exeqendivaey No. & dared 19-)-1397 feom pages 555 1
Sa¥reparaing Nosfication fiom Depecineni 3 Panchayar
Bai and Comennity Developawy (ireciorate of Pon-
chayas)

5 Fareaordinary ¥o. 5 dagedt 13-J-1997 froni pages 559 io
652 regarding Naficarion from Deparmment of Fingnee
{Eudyer Liviion)

GOVERNMENT OF GOA

Depar:ment of Perssnnel

Notification
A TPER (Vol. I

[n ckercise of the powers conferred ®y the proviso 1o
Awicic 308 of 1he Constilutica, end in supersession of the
existing zeeriiiznen) Toles for the relevant posrs, the Governor
of Goa heseby mukes the fellowing mules (o regulale the
reergitinent to the Coa General Scrviecs, Group A" Gezesed
posts in the Gua College of Pharmacy, Goverarment of Goa,
rooelyi—

I. Short title, application and ¢ommencement.—
(i3 These rules mey be called the Government of Goa, Goa
Cellege ¢f Phurmacy, Group “A' Gieetted posts, Recreitmen
Rufes, 1997

t2) They shall apply o the posts speafied in coloms 1
of 1he Schedulz to these Toies (Rereimaiter called as the "said
Schedule™, '

{3) ‘Ihey shall come into Zoree fiom the dale of theic publi-
catice m the ONige] Gozette.

Pag e.2_9_ _o_f_3f1

SEN AT Pl Bl s SN AR

%, Number, ¢lassiication and scales of puy.— The
sumber of pasts, cluesification of the svid noss and the suoles
of pay ettached ticiole shall be s speciled in colung 2 10 4
of the sind  Schedule:

Trgvided that the Governmnent meay vacy the number of pois in
colunn 2 of the saié S¢hedule from time w tme subpe g
exigereies of work.

3. Method of recruitment, 2ge limil pnd other
qualifications,— The method of recruitracrt o the swid posts, age
limit, qualificalions and other matlers curnected thaew ith shidl be
as speeified in coiumns 510 [3 of the said Schedale.

4. Disqualification.  No perzon who has eatered Into or
comlracled 2 merriago with a person havieg a spouse Eving or
wito, huving a apause Living, bus entered into or veatracted a
marruge with auy paison, shiit be eligible for appoiniment 1¢ rhe
SeTvice:

Provided that the Gevernmesiat may, if satisfied 1nat such
i is permissible under the personitc law applicable 1o such

person and (he other party 1o the mariags and that there we atbec”

prowids foe sodeing, sxempt any paesen frem the operation of this
Tule,

5. Power to relax— Where the Governwent s of the
opininn Lhat il is necessary o expedient so to de, i may, oy
aréer, for reagons to be reeorded In writing and in consultaticn
with 1he Guan Public Service Commission, relax any of the pro-
vigion of these muies with resprel (¢ any class or calegory of
Fersans,

€. Saving.— Nothing in these cules shall aifec
rescevation, telaxation of age [imit-and olher conceasiuns
reguire€ e be previded for Scheduled Castes and other
spevial caregorics of persons fo accordance with e oréers
issued by the Governrent from time to time in that regand,

7. These rales wme isseed in conseliznon with the Goa Puble
Se=vice Commission vide theur letter No, COM/IU 13335 (|96
dated 20-12-1996.

By ovder and in thy mame of the Governor of Goa.

S. 8. Keshbamat, Joine Sceretary {Personnel).

Tanari, &h January, 14456,
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