NAFR
HIGH COURT OF CHHATTISGARH, BILASPUR

WPC No. 914 of 2017

Smt. Savitri Bhagat W/o Late Shri V.D.R. Bhagat Aged About 51 Years At
Present Posted As Joint Registrar, Co-Operative Societies, Raipur
Division, Raipur, District Raipur, Chhattisgarh
---- Petitioner
Versus
1. Chhattisgarh State Information Commission Through Its Chief Information

Commissioner, Meeradattar Raod, Shankar Nagar Raipur, District-
Raipur, Chhattisgarh

2. Appellate Authority And Additional Registrar Cooperative Societies Office
Of Registrar Cooperative Societies B-Block, Naya Raipur, District Raipur,
Chhattisgarh

3. Bhaveen Jain, B-243, N.M.D.C. Colony, Infront Of Saroj Naidu Nursing
Home, New Rajendra Nagar, Post Ravi Nagar, Raipur, District Raipur,
Chhattisgarh

---- Respondents

And

WPC No. 917 Of 2017

Smt. Savitri Bhagat W/o Late Shri V. D. R. Bhagat, Aged About 51 Years
At Present Posted As Joint Registrar, Co-Operative Societies, Raipur
Division Raipur, District Raipur, Chhattisgarh.

---- Petitioner
Vs
1. Chhattisgarh State Information Commission Through : Its Chief
Information Commissioner, Meeradattar Road, Shankar Naga Raipur,
District Raipur, Chhattisgarh.
2. Appellate Authority And Additional Registrar Cooperative Societies Office

Of Registrar Cooperative Societies B- Block, Naya Raipur, District Raipur,
Chhattisgarh.

3. Bhaveen Jain, B- 243, N. M. D. C. Colony, Infront Of Saroj Naidu Nursing
Home, New Rajendra Nagar, Post Ravi Nagar, Raipur, District Raipur,
Chhattisgarh.

---- Respondents

For Petitioners :  Shri P.P. Sahu, Advocate.
For Respondents : Shri Shyam Sunder Lal Tekchandani, Advocate.
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Hon'ble Shri Justice Sanjay K. Agrawal

Order On Board

11/07/2017

Heard.

(1) Since common question of law & facts are involved in both the writ

petitions, they are being heard and decided by this common order.

(2) The petitioner is working as Joint Registrar, Cooperative Societies,
Raipur. She is also a Public Information Officer under the Right to
Information Act, 2005 (henceforth “Act, 2005"). Respondent No. 3 made
an application for grant of certain information and when the same was not
granted to him, he preferred appeal before the First Appellate Court. The
First Appellate Court, by its order dated 03.8.2012, has directed to supply
of the requisite information as applied by respondent No. 3 free of cost.
But the same was not complied with by the petitioner leading to filing of
second appeal by the respondent No. 3 herein before the State

Information Commission.

(3) The State Information Commission, by its impugned order dated
18.09.2013, not only directed furnishing the information to the respondent
No. 3 but also directed payment of compensation of Rs.500/- under
Section 19(8)(kha) of the Act, 2005 and further recommended for initiating
departmental proceedings against the petitioner under Section 20(2) of the
Act, 2005 for non furnishing such information as applied by respondent
No. 3, against which instant writ petition has been filed questioning the

same.

(4) Shri P.P. Sahu, learned counsel appearing for the petitioner would
submit that order passed by the first appellate court as affirmed by the

second appellate Court/State Information Commission runs contrary to the
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provisions of Section 20 (2) of the Act, 2005 as there is no denial of
information by the petitioner and, therefore, order passed by the State
Information Commission recommending disciplinary action against the

petitioner is liable to be set aside.

(5) On the other hand, counsel for respondent No. 1 supported the

order impugned.

(6) | have heard learned counsel appearing for the parties, and
considered their rival submissions made hereinabove with utmost

circumspection.

(7) The State Information Commission has exercised its power under
Section 20(2) of the Act, 2005 by recommending disciplinary action against

the petitioner.

(8) Section 20(2) of the Right to Information Act, 2005 states as under:-
20. Penalties.-(1) xxx XXX XXXX

(2) Where the Central Information Officer or the State
Information Commission, as the case may be, at the time of
deciding any complaint or appeal is of the opinion that the
Central Public Information Officer or the State Public Information
Officer, as the case may be, has, without any reasonable cause
and persistently, failed to receive an application for information
or has not furnished information within the time specified under
sub-section (1) of Section 7 or malafidely denied the request for
information or knowingly given incorrect, incomplete or
misleading information or destroyed information which was the
subject of the request or obstructed in any manner in furnishing
the information, it shall recommend for disciplinary action against
the Central Public Information Officer or the State Public
Information, as the case may be, under the service rules

applicable to him.”

(9) A bare perusal of the provisions contained in Section 20(2) of the
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Act, 2005 would show that the order of penalty for failure is akin to action
under criminal law and, therefore, it is necessary to ensure that the failure

to supply the information is either intentional or deliberate.

(10) In the matter of Manohar Manikrao Anchule Vs. State of
Maharashtra & another, their Lordships of the Supreme Court have held
that disciplinary action under Section 20(2) of the Act, 2005 ought to be
recommended where ingredients of Section 20(2) of the Act, 2005 are
satisfied. Paragraphs 26 & 28 states as under:-

“26. From the above dissected language of the provision, it
is clear that first of all an opinion has to be formed by the
Commission. This opinion is to be formed at the time of
deciding any complaint or appeal after hearing the person
concerned. The opinion formed has to have basis or reasons
and must be relatable to any of the defaults of the provision.
It is a penal provision as it vests the delinquent with civil
consequences of initiation of and/or even punishment in
disciplinary proceedings. The grounds stated in the Section
are exhaustive and it is not for the Commission to add other
grounds which are not specifically stated in the language of

Section 20(2). The section deals with two different

proceedings. Firstly, the appeal or complaint filed before the
Commission is to be decided and, secondly, if the
Commission forms such opinion, as contemplated under the
provisions, then it can recommend that disciplinary
proceedings be taken against the said delinquent Central
Public Information Officer or State Public Information Officer.
The purpose of the legislation in requiring both these
proceedings to be taken together is obvious not only from the
language of the section but even by applying the mischief
rule wherein the provision is examined from the very purpose
for which the provision has been enacted. While deciding the
complaint or the appeal, if the Commission finds that the
appeal is without merit or the complaint is without substance,
the information need not be furnished for reasons to be

recorded. If such be the decision, the question of
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recommending disciplinary action under Section 20(2) may

not arise. Still, there may be another situation that upon
perusing the records of the appeal or the complaint, the
Commission may be of the opinion that none of the defaults

contemplated under Section 20(2) is satisfied and, therefore,

no action is called for. To put it simply, the Central or the
State Commission have no jurisdiction to add to the

exhaustive grounds of default mentioned in the provisions of

Section 20(2). The case of default must strictly fall within the

specified grounds of the provisions of Section 20(2). This
provision has to be construed and applied strictly. lts ambit
cannot be permitted to be enlarged at the whims of the

Commission.

28. It appears that the facts have not been correctly noticed
and, in any case, not in their entirety by the State Information
Commission. It had formed an opinion that the appellant was
negligent and had not performed the duty cast upon him. The
Commission noticed that there was 73 days delay in informing
the applicant and, thus, there was negligence while
performing duties. If one examines the provisions of Section
20(2) in their entirety then it becomes obvious that every
default on the part of the concerned officer may not result in
issuance of a recommendation for disciplinary action. The
case must fall in any of the specified defaults and reasoned
finding has to be recorded by the Commission while making
such recommendations. ‘Negligence’ per se is not a ground

on which proceedings under Section 20(2) of the Act can be

invoked. The Commission must return a finding that such
negligence, delay or default is persistent and without
reasonable cause. In our considered view, the Commission, in
the present case, has erred in not recording such definite
finding. The appellant herein had not failed to receive any
application, had not failed to act within the period of 30 days
(as he had written a letter calling for information), had not
malafidely denied the request for information, had not
furnished any incorrect or misleading information, had not

destroyed any information and had not obstructed the
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furnishing of the information. On the contrary, he had taken

steps to facilitate the providing of information by writing the

stated letters. May be the letter dated 11th April, 2007 was not

written within the period of 30 days requiring respondent No.2

to furnish details of the period for which such information was

required but the fact remained that such letter was written and

respondent No.2 did not even bother to respond to the said

enquiry. He just kept on filing appeal after appeal. After April

4, 2007, the date when the appellant was transferred to Akola,

he was not responsible for the acts of omissions and/or

commission of the office at Nanded.”
(11)  The penalty provisions under Section 20 of the Act of 2005 is only to
sensitize the public authorities that they should act with all due alacrity and
not hold up information which a person seeks to obtain. It is not every delay
that should be visited with penalty. If there is a delay and it is explained, the
question will only revolve on whether the explanation is acceptable or not

(See : State of Punjab and others Vs. State Information Commissioner,

Punjab and another).

(12)  The order directing penalty for failure is akin to action under Criminal
Law. It is necessary to ensure that the failure to supply the information is
either intentional or deliberate. Unless and until it is borne on record that any
officer against whom order of penalty for failure is sought to be levied and
had occasion to comply with the order, and has no explanation or excuse
available worth satisfying the forum, possess the knowledge of the order to

supply information, an order of penalty cannot be levied (See A.A. Parulekar

Vs. Goa State Information Commission).

(13) Following the principle of law laid down by the Supreme Court in the
facts of the present case, it would appear that the State Information
Commission has not recorded any finding that there is denial of information

by the petitioner without reasonable cause or information supplied is tainted
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with malafide. Apart from this, the petitioner was not given an opportunity of
hearing as provided in proviso to Section 20(2) of the Act, 2005, therefore,
disciplinary action ought not to have been recommended against the
petitioner. The negligence per se is not a ground on which the proceeding
under Section 20(2) of the Act can be invoked. The Commission must have
recorded a finding of negligence, delay or default is persistent and without

reasonable cause on the petitioner.

(14) In view of the aforesaid analysis, the disciplinary action recommended
by the State Information Commission under Section 20(2) of the Act, 2005 is
clearly in contravention with the provisions of Section 20(2) of the Act, 2005
and being in teeth of judgment of the Supreme Court in the matter of

Manohar Manikrao Anchule (supra).

(15) As a fall out and consequence of the aforesaid discussion, the writ
petitions are allowed. Impugned order passed by the State Information
Commission dated 18.09.2013 to the extent of imposing compensation and
disciplinary action against the petitioner are liable to be and are hereby set
aside. No order as to costs. However, it will be open to the Commission to
proceed in accordance with law.

Sd/-

(Sanjay K. Agrawal)
Judge



