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Hon'ble Shri Thottathil B. Radhakrishnan, Chief Justice
Hon'ble Shri P. Sam Koshy, Judge.

Order on Board

Per Thottathil B. Radhakrishnan, Chief Justice

25/04/2017
1. We have heard Learned Counsel for the Appellant/Revenue quite in
extensio.
2, The concurrent decisions of the Commissioner (Appeals) and the impugned

order of CESTAT, insofar as they relate to the refusal to sustain levy of penalty on
the alleged clandestine removal of goods, are founded on appreciation of facts of
materials as are available on record. The Tribunal had clearly maintained the
distinction between penalty that could be levied on clandestine removal of goods

and penalty that could be imposed for non-maintenance of accounts.

3. The mere fact that the assessee had not challenged the penalty for non-
maintenance of accounts does not ipso facto amounts to an admission as to
clandestine removal of goods. Therefore, the Tribunal was justified in holding that
the onus of proof regarding clandestine moment is on the Revenue which

attempts to impose a penalty. We are therefore of the view that the decision of the



CESTAT affirming the decision of the Commissioner (Appeals) is in accordance
with law. No substantial question of law arises for determination in this appeal at

the instance of the Revenue.

4. In the result, the appeal is dismissed in limine.
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