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HIGH COURT OF CHHATTISGARH, BILASPUR
CRA No. 341 of 2010

1. Guharam Chouhan, S/o Thakur Ram, aged about 46 years,
Occupation — Labourer,

2. Ashok Kumar Chouhan, S/o Guharam, aged about 23
years, Occupation — Labourer,

3. Sahnu Ram Chouhan, S/o Bodhiram, aged about 30 years,
Occupation — Labourer.
All Rlo: ViI'Iage — Choranga, P.S.- Lailunga, Distt. Raigarh

- (ce)

---- Appellant

Versus
e State Of Chhattisgarh Through: Police Station - Lailunga,

Distt. Raigarh (C.G.)
---- Respondent

Shri Abhishek Saraf, Advocate.

For Appellant
Shri Adil Minhaj, Panel Lawyer.

For Respondent/State :

Hon'ble Shri Justice Pritinker Diwaker,

Hon'ble Shri Justice Arvind Singh Chandel,
) Judgment on Board by Justice Pritinker Diwaker

14/12/2017:

This appeal arises out of the judgment of conviction and order of
sentence dated 31.3.2010 passed by the IV Additional Sessions Judge
(FTC), Raigarh in ST N0.57/2009 convicting the appellants under
Section 302/34 of IPC and sentencing them to undergo imprisonment

for life and to pay a fine of Rs.500/- with default stipulation.

02. In the présent case, name of the deceased is Kamal Singh




. near Community Hall of Gram Panchayat in a drunken condition where

 Paikra. It is said that on 20.1.2009 at about 3 pm Kamal Singh came

| constructidns.aCtiyitiES-'iwerergoing'--o"n3-‘enq'u'ire'd as to who is doing the
-construc’oon and thereafter beat accusedlappellant Nol Goharam

'Guharam |n turn mformed hrs son Ashok and nephew Sahnuram '

(appe!fants No 2 & 3 herem) who along wrth Guharam came together .

and beat the deceased by hands fsts shppers and club After'
'-sustaming lnjunes Kamal Srngh was taken to- hospltal and in: the'-' |
'.meanwhlle F!R (Ex Pll) was Iodged by PW-3 Samarlbar wrfe of

| deceased Kamal: Srngh,-:_--:-_aga;ns_t- ‘the. appellants under Section: 508,

323/34 of IF_’C-'.-‘f-j_iHOWeve'ri__i._.d'd:ringgj_:z-; treatment. Kamal Singh died: in the

_hospita!: on :-21-.'1-;2009Jat'-aboot-.lo-:pm-.-'Unnufn'bered merg Ex.P/30 was |
..recorded at Pohce Statron—Crty Kotwalr on 21.1.2009 on the
U_rnformatron grven by Ward Boy !nquest over the dead body was -

conducted on 22, 1 2009 vrde Ex.P/7 and thereafter the body was sent

_for postmortem Whrch was conducted on the same day vrde Ex. PIZO by

___.;-:__"fPW—13 Dr .J Shrrvastava The autopsy surgeon notlced Iacerated

f'{':'_wound on nght parretal of head contusion over nght shoulder upper

o _'_'_part caused on hard and blunt object mtra—cerebral hematoma over

--'_nght 5|de of brarn in hrs oprnron the cause of death was coma due to
| 'mtra-cramal--hemorrhage on account of injury over head. However, no

. defmite oplnlon could be given regarding nature of i |nJury and it would
-depend upon crrcumstantlal evrdence Numbered merg Ex p/32 was
__'..'-thereafter recorded 24.1.2009. On the memorandum  of
- .. _-.-‘-'accusedlappellant No 1 Guharam Chouhan (Ex.P/14), seizure of clubs
: _'was effected vrde Ex Pl15 and as per FSL report (unexh:bsted) blood

~was found on it. The incident is said to have been withessed by PW-1




~ Jaisingh, PW-2 Amaru and PW-5 Bachan Sai. After fiing of charge |

- sheet, the trial Court f_ramed._.c_harges' .und'e'r._:Sjectipn’s_.;-;302/34 ;;'an'd_;_‘.:_SOG o

Part-Il-of IPC against the appellants. -~

_ 03 Soas tohold theaccusedlappellants guilty, - the pros.'e'cutilon
' examlned 25 W|tnesses m aII Statements of the accused were a!so
-recorded under Sectien 313 of CrPC m-.-_wh;ch they denied the
-.__cwcumstances appearing against them in the prosecutlon case, N

o pieaded mnocence and false mphca’eon “

04, The trial Court after. hearmgcounsel for the respective parties and

- -consider_ing.-:-th_e";mate_rial'i___f;'a\}aitable .on record, - by the . irnpugned

“ . judgment convicted,_an_d_se_nten_c'ed the appellants as mentioned above.

05 Counsel for the appellants submlts that the mmdent occurred all of

' .a sudden when the deceased Kama! Smgh first beat appellant No.1

: and it appears “that- out of anger “all the appeiiants assaulted the
-.-_.:ﬁ:-deceased by hands fists sllppers and club whlch unfortunately led to
! ":hls death Thus itis apparent that there was no mtentton on the part of
._the appellants to commlt murder of the deceased and in fact, the

' mcudent occurred a!l of a sudden in the heat of passion upon a sudden

quarrel He submlts that at best the appellants are liable to be

- ”conv:cted under Sectlon 304 Part—lll34 of IPC and further considering

o --'their.deten'tion".i'period which is more than four years, after conversion of
. :‘_'E-.tl.f'te'i_r-,c'c'n'\'/'icti.o'e-: into one under -Section 304 Part-ll, they may be
Lo .--_'_sente'n'ce.d.; to the period-already undergone by them. He.submits_ that
: the -appeuant_s_-- are ‘ready to suitably compensate-the widow of the

deceased. -




06, On _'-thei--_f;-_OtheI'-:---h’énd_,_;;}__State_{ counsel supportlng the impugned

judgment ';-_has:}:._sub_m_itted-_:sthat'_.' _COn\rictiOn'-'-_o_f:-the._;- appell_a_ntsIjs-:‘str_ictly.i in

* accordance with law and there: is illegality:or infirmity in the impugned -

'jUdgment.Wa‘rranﬁng interference by this Court.

07. Heard counsel for the respective' parties ‘and perused the material

~onrecord: v

08 PW—1 Jalsmgh is an eyewrtness to the |nr:|dent Whlle supportlng

) the prosecutron case he has stated that at the place of construcbon of |
“Communlty HaII the deceased came in a drunken condltlon and

' enquurd as to who Is ralsmg constructlon and then beat appellant No.1

- g _':_._'G_'uharam -and*-t_hereafter, appellant'No.1 informed about the beating to
B 3oth'e'r':'accused..-'pe'r_sons.--AII t_he accused persons came there, appellant
~.Guharam '.'was"carrying---'cIij,-:-'aII_of them assaulted the deceased and

- caused him: injuries*.“-PW-Z Amaru and PW-3 Smt. Samaribai, other

' -'eyewitnesses'--jto'.ith'e---in'Cident have made almost similar statement as
i hasbeen ‘made by PW-1 that after the deceased beat appellant No.1
-' t;;uﬁafam,r all“the accused persons came to the spot and caused
-injurie's- to the deceased as a result of which he died. In their lengthy

_ cross-examination; all these witnesses remained firm and nothing

~ could be elicited by the defence to its advantage.

69. .'Pw—13- Dr, Jayant Shrivastava conducted postmortem on the

- body of deceased on 22.1.2009 vide Ex.P/20 and noticed lacerated
: wound on rlght parletal of head, contusion over right shoulder upper
. i part caused by hard and blunt object, intra-cerebral hematoma over

S rlght 5|de of braJn ln his opinion, the cause of death was coma due to

e mtra—cranlal hemorrhage on account of injury over head. However, no




r5< Aﬂw .
r
Au®
A
"

- definite opinion could be given regarding nature of injury and it would -

~depend upon circumstantial evidence. This apart, in cross-examination

tofall:

o he:admits'i.th'e‘__:_suggestiOn': th'at:-the:a'bo've:injur_i_e‘s--(:euld_-b_'e-.'caus"ed“dUe‘ o

10. PW-'~4*Pitam'b'er -PW—S:. Bachan---Sai--- PW-6. Bhanupratap, PW-7
Smt. Shantlbal and PW~8 Shlvcharan have turned: hostile.. PW-9

Taransal lS a hearsay witness. PW-10 Lalit Kumar:Paikra is a witness

1o spot map Ex.P/2 and panchanama Ex.P/3. PW-11 Fakirchand PW~

'15 Padumla! Sidar; PW—18 St!blryus Kujur, PW-19 SS Khan- and PW—23

"Ravsshankar Raj, police: personnel aSSlsted in the mvestlgatton o

. 11 PW 12 Pattram thness to memorandum (Ex P114) and seizure

= -(Ex PllS) has supported the prosecutlon case. PW-14 Dr. Yogeshwar |

Slngh treated the deceased f rst on 20 1 2009 when he was taken soon

_ after the mcndent'm m;ured condition and noticed certain simple m;ur;es

. o.nfthe_-pEr'sen;df thejiﬁjured vide EX.P/21. He was also asked by the

poizce ..:fets.'ret::drdi'ng_dying declaration of the deceased but considering

o "t’hé?sems‘ condition of the deceased he found the deceased unable to

- _ _gtve such statement and gave report Ex.P/22 to this effect to the police.

He also examlned the weapon of offence club and opined that the
lnjunes suffe'red -.by the victim could be caused by this weapon vide

Ex.P/24. 'T'his:-witness also medically examined appellants Guharam

| '-'wde EX, PIZS appeiiant Sahnuram vide Ex.P/26 & appellant Ashok

_ Kumar vzde Ex P/27 and found that they too had suffered simple

- _'i'nj'u't'ies.PW—lB"Kanhaiyalal, Patwari, prepared the spot map. PW-17

. Uddotatn -'S'id'at,'_Ward Boy, gave merg intimation Ex.P/30. PW-20

' Gangaram is_'.-'a witness to seizure Ex.P/28. PW-21 Laxminbai has
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'-_-'--_';turned hostlle PW—22 Mo’eial Suryavanshl rs a wdness to |nquest'_-:j_':':";‘
: -'___Ex Pl? PW~24 Sonsal wrtness to memorandum and selzure has_{_.'f- N
'.turned hostlle PW 25 DR Verma mvestigatmg--_'offcer, has:-__duly"._'_" B

| -supported the prosecutron case.

12, Close scrutlny of the evrdence makes it. clear that on 20 1 2009-
~at-about 3, pm the deceased came ina drunken condrtron to the p!ace .
- where constructron of Community Hall of Gram Panehayat was going
.--on end enqurred as to who is domg the construction and thereafter =
' beat accesedlappe!!ant No 1 Guharam who in turn “called appellants
' No 2 & 3 and then aII of them beat the deceased by hands fsts
L f:'.__sllppers and cfub The deceased was admitted in hospltal where he
| --.'3_'33'was medlcally treated by PW~14 Dr Yogeshwar Singh and he found
-certaln sampie |njunes on hrs persoe however dying declaration of the
) . deceased could not be recorded by him due to his serious condition
rendering him unable to give such- statement. ‘During the coe{se of
-'_:-.:treatment the deceased exp:red and as per postmortem report, the
.'_.f:._:-'-'3.':_:”rfdeceased had suffered Iacerated wound on right parietal of bead
':__::contusron over rrght shou!der upper part caused by hard and blunt
: -_:'.'object.--and --rntra—cerebral-hematoma over right side of brain and his
- cause. of death was coma ‘due to intra-cranial hemorrhage on account
: of head fnjury However no definite opinion could be glven regarding
"-'____:Inature of |njury and the doctor stated that it would ‘depend upon
'.'-'_'.."_.'.crrcumstantlai evrdence ‘The incident has been witnessed by PW-1
o '.:_-é.':Jarsrngh PW-2 Amaru and PW-5 Bachan Sai. From their evidence it is
'"-"._.:_3clear that al! the appellants participated in the said incident of beating
_ ..olf the'deceased-__and the.defence could not elicit anything from them in

" the cross-examination to make their evidence unreliable or shaky.




| compllcn:y of the appellants m commiss;on of the offence stands proved .

beyond all reasonable doubt

13{ -~ Now the next question which arises for consideration is whether-
the act.of'the:app’ellants--m’ake them liable for:conviction.under Section
| - 302/34 of: IPC or ss covered by any of the exceptlons to Section 300 of

PC?.

14 Admlttediy, lt was the deceased who flrst beat appel!ant No 1:

N Guharam in a dmnken condztton over construct:on of Communlty Hall -
~and then:-;Guha{am-_caiied _-ot_he;g.two.appeffants- and all of them.-__beat
‘him. No-motive has been att_r'ibute_d_ato_ the appellants for commission of

- the crime.-Thus, . conside:r_idg .the peculiar facts. and circumstances of

the ‘case . giving rise _;_to.-_thea.--ihcident. -the overall conduct -of the

appellants, - the manner in which assault. was made, it appears: that

there was:no premeditation on the part of the appellants to commit the

- __':-'t:'_rime;;---The:'incident-:ocburred all .of a sudden in the heat of passion
o upon a grave provocation by the deceased. Being so, the act of the
- -appellants is -covered by Exception 4 to Section 300 of IPC ie.

culpable homicide: not:amounting to murder. However, regard being

had to the manner of assault, in particular one made on the vital part

- head causingj‘ lacerated wound, which proved fatal and uitimately led to
g deeth::c_)__fs the deceased, there is no denying the fact that while making
-:._s_ueh'_dsjee'u.i.t_'on_the deceased though the appellants had no intention
.'-:f-_'ef__.eeu.s.ihg-'su’t:h‘bddily.injury as would result in his death but had every

'_k’hdwiedge that infliction of such injury would result in his death. This

being the case, the appellants are definitely liable for conviction under

:.-.Thus from the ocular ev:dence coupled wnth medlca! ewdence_z-; A
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- Section304 Part-I34 of IPC.

8 15.  As regards the sentence part, frcm_the:ret:oz"d: it s found that the-

appeliants have remained inside for more than four years, they are on
bail smce 28 2 2013 the |n0|dent IS of the year 2009 and therefore in
our cd_nsldt_?re,_d_ __yl_ew,:_ no fru:tful purpose _wogxld | _be -served in-.sending
them back tb'fj;ail':.iat';thié-s"taﬁ'éi' and rather the ends of justice would meet
if they are sentenced to the penod aiready suffered by them and are

dlrected to pay a sum of Rs.10,000/- each to PW-3 Samaribai, widow

of th_e deceased, as compensatlen__;under Section 357 of CrPC..... .

_ 16'. in the result the appeal |s allowed in part. Wh:le acqwttlng the

appe!iants of the charge under Sectfon 302/34 of IPC they are held ‘

guilty under Section 304 _Part—ll/34 of IPC and are sentenced tothe

period -already. undergone by them. However, each of them shall
~ ‘deposit a sum of Rs.10,000/- with the concerned trial Court within six

-.rndnths.-frdm'.tod'ay,.-which shall be disbursed by the trial Court to PW-3

- Samaribai, widow  of. the deceased, after due _ verification as

compensation under Section 357 of CrPC. It is made clear that in case

of default in"payment of the said amount, the defaulting appellant(s)

shall have to suffer additional RI for two years.
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