IN THE HIGH COURT OF JUDICATURE AT PATNA

Civil Writ Jurisdiction Case No0.5799 of 2017

1. Kumud Ranjan Prabhat Son of Sri Shiv Narayan Rai Resident of Village-
Mannipur, P.O.- Sari, P.S. Waris Nagar, District- Samastipur.
2. Raj Ranjan Kant Son of Sri Surendra Prasad Resident of Village +P.O. Saidabad
Mannipur, P.S. Kako Pali, District- Jehanabad.
3. Rahmate Alam Son of late Islam Resident of Village- Dihuli Ishhak, P.O. Dihuli
Bujurg, P.S. Sakra, District- Muzaffarpur.
4. Md. Naushad Ansari Son of Md. Farooque Ansari Resident of Village- Etwan,
P.O.- Dhanej, P.S. Kochas, District- Rohtas.

Petitioners

Versus

1. The State of Bihar through the Chief Secretary, Govt. of Bihar, Patna.
2. Principal Secretary, Science and Technology Department Govt. of Bihar, Patna.
3. Bihar Public Service Commission through its Secretary, 15 Jawaharlal Nehru
Marg, Bailey Road, Patna.
4. Chairman , Bihar Public Service Commission, Bihar, Patna.
5. Additional Secretary Cum Examination Controller, Bihar Public Service
Commission, Patna.
6. Principal Secretary, Road Construction Department, Govt. of Bihar, Patna

.... Respondents
Appearance :
For the Petitioner/s :  Mr. Pramod Kumar, Adv.
For the Respondent/s :  Mr. Prabhat Ranjan, AC to GP-6
For the BPSC :  Mr. Sanjay Pandey, Adv.

CORAM: HONOURABLE MR. JUSTICE JYOTI SARAN
ORAL JUDGMENT
Date: 08-08-2017

Heard Mr. Pramod Kumar, learned counsel appearing for
the petitioners, Mr. Prabhat Ranjan, learned AC to GP-6, for the State
and Mr. Sanjay Pandey, learned counsel for the Bihar Public Service
Commission.

The writ petition was filed by four petitioners complaining
against fixation of cutoff date by the respondent Bihar Public Service
Commission in the advertisement so published for appointment of

Assistant Engineers (Civil and Mechanical), a copy of which is
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present at Annexure 3. During the course of argument it transpired
that of the four petitioners while petitioner nos. 1, 2 and 4 were yet to
qualify on the educational qualification as they continued to be
students of 8th Semester, the petitioner no.3 Rahmate Alam was a
graduate and thus fully eligible to apply but the only impediment on
his way was that he fell short on age on the basis of the cutoff date so
fixed by the Commission for determining the minimum age of an
applicant which was fixed as 1.8.2016. According to learned counsel
the petitioner's age was short by three and half months.

It is taking note of these admitted circumstances that this
writ petition, in so far as petitioner nos. 1, 2 and 4 is concerned, was
disposed of by holding them ineligible to apply on grounds of not
fulfilling the educational qualification and the matter proceeded in so
far as petitioner no.3 Rahmate Alam is concerned. While granting
time to the respondent State and the respondent Bihar Public Service
Commission to inform as to how and why, when the advertisement in
question was published in the year 2017, they have fixed the cutoff for
determining the minimum age of the applicant as 1.8.2016 i.e.
retrospectively and not the year in which the advertisement was
published, the Commission was directed to provisionally accept the
application of the petitioners, subject to the outcome of this writ

petition.
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Counter affidavits have been filed on behalf of the
respondents. The Principal Secretary has been very candid in his stand
in the counter affidavit so filed on his behalf. In paragraph 7 of the
counter affidavit it is mentioned that on query made by the Bihar
Public Service Commission through letter no. 2455 dated 22.11.2016
as to what would be the cutoff date for determination of the age of a
candidate for filing his/her application for appointment, a reply was
sent through letter no. 9533 dated 28.11.2016 informing them that the
cutoff date needs to be regulated in terms of the circular no. 212 dated
23.1.2006 of the Department of Personnel and Administrative
Reforms, a copy of which is enclosed at Annexure 'C' to the counter
affidavit of the Principal Secretary and Annexure 14 of the
supplementary affidavit.

While it is the argument of Mr. Pramod Kumar, learned
counsel for the petitioners, that in terms of the circular dated
23.1.2006 of the Department of Personnel and Administrative
Reforms it is the year of the advertisement which should be the year
to fix the cutoff date for determining the minimum age limit, the main
contest is coming from the Commission and according to Mr. Pandey,
learned counsel appearing for the Commission, this has been the
practice of the Commission while issuing advertisement in relation to

vacancies. According to Mr. Pandey, it is the year for which a
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vacancy is determined which also becomes the basis for determining
the cutoff date and since in the present case the vacancies have been
calculated for the year 2016, hence the cutoff date has been fixed as
1.8.2016. Mr. Pandey, learned counsel for the Commission simply
relies on the past practice adopted by the Commission in this regard.
He has also produced a copy of the last advertisement issued by the
Bihar Public Service Commission for filling up of the post of
Assistant Engineer (Mechanical) bearing Advertisement Nos. 1, 2, 3
and 4 of 2011 and informs that the cutoff date for each of the
advertisement was fixed as 1.8.2011 except advertisement No. 3 of
2011 in which the cutoff was fixed as 1.8.2010.

I have heard learned counsel for the parties and have
perused the records.

There is no dispute amongst the parties that the cutoff date
is guided by the circular of the Department of Personnel and
Administrative Reforms dated 23.1.2006 present at Annexure 14 of
the supplementary affidavit and Annexure 'C' to the counter affidavit
of the Principal Secretary, Road Construction Department. In fact as |
have already noted, even the Commission was in a dilemma to seek a
query in this regard as manifest from their letter bearing no. 2455
dated 22.11.2016 and their query was responded to by the Road

Construction Department through their letter dated 28.11.2016 at
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Annexure 'A' in reference to the circular no. 212 dated 23.1.2006 of
the Department of Personnel and Administrative Reforms which has
been incorrectly mentioned as General Administration Department. In
fact a copy of the letter of the General Administration Department has
also been enclosed by the Principal Secretary in his affidavit vide
Annexure 'B' which again makes reference to circular no. 212 dated
23.1.2006 of the Department of Personnel and Administrative
Reforms on the issue of fixation of cutoff date. It is now to be seen as
to what is the import of the advisory issued by the Department of
Personnel and Administrative Reforms in so far as it concerns
determination of cutoff and for the purpose I deem it necessary to put

on record paragraphs 2 and 3 of the circular which runs as under:

“2. 39 H9Y § I8 Sed@-g ¥ & f§eR e qar qmai
@ gd Wy 9§ e v ymmaie gur fawmn @
9Hd — 11013 faid— 17.06.77 g1 I HeH Bq
T g grefl aR=Ra @1 w8 off | S uRuA & IUR
gfar af RReAT &1 mdaa vgell sifiad a1 Refd =
IUR Hd gU 30 AU a& SierRman A Bl |l
Sl off | degER AT gRT fA=mu= &1 9s1e 15 Sars
d% & faar SEm A1) S AMUR R PR 8 & 3%
ST &1 fgiRor 01 sFvRa fear T o | W=y @1l & 9wl
4 S% 999 ARVl @7 IJuTad T8l B & PR A
WHR B g /dam A fFafm sv 8@ ke a9
®RArs ¥ Tl 8l U1 W@l 2 |

3. SUg™ Tl @ JAtale A Uy 2 f& Rfwal &
IJmpa- gfaad  fear @y e qJEJaR AT Bl
sftrmar gfded dor gHhiR=a fear g o=y afe
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fedl dRUT | AT 9Wa 9 B "o al 9 Refa #
SHfilgar difta fagmm_/odier © 999 SS9 @ IMER W
g=dr 3@d o SiY e 91K HI 3Tl a¥ A7 Sud 919
arel 99 d fl odiEr B9 W odEr 4 907 |9 g Aftead
99 AT & TR HR I BId, U, fa=ma=1 &l 84 &
SR AHad ST W IR &Y Wd 2 3R wreadsd 7
RNl wdierr B fasmue e @ Sy AW @ smER
U I Bl WO © dl 99 WAt & o udiem H
ART o &I EWR AT Sy @ a1 89 @ SR W)
Iy BA @ Reafad 4 ST wflear ¥ w71 o4 @ df¥@

w8l fear s |”
A plain reading of the advisory at paragraph 2 would show

that a schedule has been fixed for initiating a selection process and
which obliges the requisitioning department to calculate the vacancies
by the 1st April and send its requisition by 30th April to enable the
Commission to publish the advertisement by 15th July fixing a cutoff
date on Ist August of that year. The circular of the Department of
Personnel and Administrative Reforms also grants protection to such
of the candidates who have crossed the age limit due to delayed
advertisements. Paragraph 3 of the advisory has an overriding effect
when it provides that notwithstanding any delay in publication of an
advertisement, such of the candidates who were within the prescribed
age limit on the date of the last advertisement and would be within
limit even in the next two following years but had crossed the age

limit due to non-publication of advertisement each year, such
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candidates should be allowed to participate in the examination and
should not be debarred from participating in the selection process on
age grounds.

Two stipulations are very clear from the circular of the
Department of Personnel and Administrative Reforms dated
23.1.2006 i.e. (a) the cutoff date for minimum age is to be fixed in the
year of the advertisement; and

(b) all those persons who have become over age due to time
lag between the previous advertisement and the subsequent
advertisement, should be allowed to participate by granting them age
relaxation.

Mr. Pandey has very strenuously argued that as per the past
practice the cutoff date has been determined on the basis of year for
which the vacancies have been calculated.

In my opinion, the fixation of cutoff date for allowing the
candidates to participate in a selection process has got nothing to do
with the determination of vacancies nor any such stipulation is present
in the circular dated 23.1.2006. While the determination of a vacancy
is a step towards inviting application, the determination of the cutoff
date is determined by the year of advertisement and has no nexus with
the year of determination of vacancy. In my opinion, any other

interpretation given to the circular dated 23.1.2006 would be
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discriminatory because by a retrospective fixation of a date for the
purpose of minimum age, all such applicants who are eligible to
participate in the examination as per the year of advertisement, are
kept out for no justifiable reason. The policy decision so relied upon
by the parties while giving relief to such of applicants who had
became overage due to delayed advertisements, does not shut the
doors for those who but for retrospective fixation of a cut off date in
an advertisement, are fully eligible to participate in the examination, if
the cut off date is fixed as per the year of the advertisement.

In fact the very advertisement relied by learned counsel for
the Commission, issued in the year 2011, would confirm that of the
four advertisements so published in the same year, while three of
them fixed the cutoff as 1.8.2011, one of them had a cutoff as
1.8.2010.

In my opinion, the practice adopted by the Commission to
determine the cutoff date on the basis of the year of vacancy, is
contrary to the stipulations so present in the circular so claimed to be
followed by the Commission for determining such cutoff date which
nowhere prescribes for a retrospective fixation of a cutoff date rather
the stipulation present at paragraph 2 is self eloquent that it has to be
the year of publication of advertisement and the reason is plain and

simple i.e. allowing maximum participation in a selection process.
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For the reasons so discussed, the retrospective cutoff date
fixed by the Commission in their Advertisement No. 2, 3 and 4 of
2017 1s held contrary to the stipulations present in the circular of the
Department of Personnel and Administrative Reforms dated
23.1.2006 and is accordingly modified to read as 1.8.2017 and since
the application of the petitioner no.3 has been accepted by virtue of
the interim order passed on 3.5.2017, the interim order is hereby
confirmed.

The writ petition is allowed.

(Jyoti Saran, J)

Surendra/-
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