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IN THE HIGH COURT OF JUDICATURE AT PATNA
Criminal Appeal (DB) No. 417 of 2017
In
Criminal Appeal (SJ) No. 840 of 2016

Arising Out of PS. Case No.-121 Year-2000 Thana- Sandesh District- Bhojpur

Bhikhari Rajak, son of Late Munja Rajak, resident of village — Dhobaha, P.S.
- Pawna, District — Bhojpur.

...... Appellant
Versus
1. The State of Bihar.
2. Lal Babu Mushar
3. Bindul Mushar, both respondent no. 2 & 3 are sons of Late Dharichhan
Mushar.
4. Suresh Mushar
5. Surendra Mushar, both respondent no. 4 & 5 are sons of Late Mahangu
Mushar.
6. Jawahir Mushar, son of Late Nishan Mushar.
7. Sahejan Mushar, son of Late Heeralal Mushar.
8. Tejan Mushar, son of Moti Mushar.
9. Degree Mushar, son of Lal Babu Mushar.
All are residents of Village — Dhobaha, P.S. - Pawna, District — Bhojpur.
10. Raijal Mushar, son of Budhraj Mushar, resident of Village — Ekwari, P.S.
- Sahar, District — Bhojpur.

...... Respondents
Appearance :
For the Appellant/s : Mr. Ajay Kumar Singh, Adv.
Mr. Rama Kant Singh, Adv.

For the Respondent/s Mr. Sujit Kumar Singh, A.P.P.
CORAM: HONOURABLE MR. JUSTICE RAKESH KUMAR

and

HONOURABLE MR. JUSTICE MOHIT KUMAR SHAH

ORAL ORDER

(Per: HONOURABLE MR. JUSTICE RAKESH KUMAR)

Heard Sri Ajay Kumar Singh, learned counsel
assisted by Sri Rama Kant Singh, learned counsel for the
appellant and Sri Sujit Kumar Singh, learned Addl. Public

Prosecutor.
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2. The informant has approached this Court under
Section 372 of the Code of Criminal Procedure, 1973 (for
short “Cr.P.C.”) against the judgment of conviction dated
20™ April, 2016 passed in Sessions Trial No. 02 of 2005
(arising out of Sandesh P.S. Case No. 121 of 2000, G.R.
No. 3226 of 2000) by the learned 3™ Additional Sessions
Judge, Bhojpur, Ara (hereinafter referred to as “Trial
Judge). The appeal has been filed with an interlocutory
application i.e. I.LA. No. 1603 of 2017 under Section 378(3)
of Cr.P.C. for grant of leave. By the said judgment, the
learned Trial Judge has acquitted all the respondents from
the offences under Sections 307, 148, 149 of the Indian
Penal Code, however; the learned Trial Judge held the
respondents guilty and convicted them for offence under
Sections 323/504 and 147 of the Indian Penal Code. The
learned Trial Judge, considering the fact that the case was
of the year 2000, accused persons were not accused in any
other case as well as the fact that at least four accused
persons were more than 60 years old, has extended the
benefit to the accused persons under Section 3 of the

Probation of Offenders Act, 1958.
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3. Sri Ajay Kumar Singh, learned counsel for the
appellant submits that it was specific case of the informant
(appellant), who i1s P.W.-7, that in the occurrence, the
accused persons had used lethal weapon like farsa, rami
and lathi, however; he agreed that during trial, neither
injury report was produced nor doctor was examined, even
the investigating officer had not come forward to support
the prosecution case.

4. The Court is of the opinion that in absence of
injury report, it was difficult for the learned Trial Judge to
held respondents guilty for offence under Section 307 of the
Indian Penal Code.

5. So far as offence under Sections 323, 147 and
504 of the Indian Penal Code is concerned, the learned Trial
Judge, considering the oral evidence of the witnesses, has
rightly held them guilty, but considering the fact that case
was of the year 2000 and all the accused persons were not
accused in any other case as well as the fact that at least
four accused persons were more than 60 years old, he has
rightly passed the order and granted benefit under Section 3

of the Probation of offenders Act, 1958. The judgment
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under challenge requires no interference.

6. Accordingly, the petition for grant of leave i.e.
[.LA. No. 1603 of 2017 filed under Section 378 (3) of the
Cr.P.C. stands rejected. Consequently, the appeal too is

dismissed.

(Rakesh Kumar, J.)

( Mohit Kumar Shah, J.)
Anay




