IN THE HIGH COURT OF JUDICATURE AT PATNA

Civil Writ Jurisdiction Case No.679 of 2017

1. Gurpreet Singh, Son of Late Amarjeet Singh, Partner of M/S/ United
Manufacturing Company, Plot No. 191-192, Udyog Bihar, Delhi, Rohtak Road,
Sankhaul, Bahadurgarh, District-Jhajhar, State-Haryana.

2. Raj Kishore, Son of Late Ganesh Lal,Managing Director of M/S Shri Ganesh
Fire Equipments Pvt. Ltd., D-4 E.P.i.P. Industrial Area Hajipur, District-Vaishalii

Petitioner/s
Versus

1. The State of Bihar The Principal Secretary, Home (Police) Department,
Government of Bihar, Patna
2. Director General of Police, Government of Bihar, Patna.
3. Director General of Police, Government of Bihar, Patna null null
4. The Director General-Cum-Commandant General, Home Guard and Fire
Services, Bihar, Chhajubagh, Patna-800001
5. Dr. Praesh Saxena, 1.G.-Cum-Additional Commandant General, Home Guard
and Fire Services, Blhar, Chhajubagh, Patna 800001
6. The D.I.G.-Cum-Deputy Commandant General, Home Guard and Fire Services,
Bihar, Chhajubagh, Patna 800001
7. State Fire Officer-Cum-Director, Bihar Fire Services, Budhmarg, Patna-800001

.... Respondent/s

Appearance :
For the Petitioner/s : Mr. Bishnu Kant Dubey,

Mr. Sanjeev Kumar
For the State :  Mr. Nadeem Siraj -GP5

Mr. Shailesh Kumar, AC to GP-5
For Respondent no.5 : Mr. A. Mustafa,

Mr. Talib Mustafa
For Respondent no.7 :  Mr. Sanjay Singh,

Mr. Praveen Kumar.

CORAM: HONOURABLE MR. JUSTICE SHIVAJI PANDEY
ORAL JUDGMENT
Date: 22.12.2017

Heard learned counsel for the petitioners and learned
counsel for the State as well as respondent nos.5 and 7.
2. In the present writ petition, the petitioners have challenged
the letter issued vide Memo No.4340 dated 22.12.2016

(Annexure-9) issued by the Deputy Inspector General of Police-
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cum-Deputy Commandant General Home Guard and Fire
Services by which he has communicated the decision to the
Director, Information and Public Relation Department, Bihar
cancellation of tender no.1 of 2016-17, PR 360 Home 2016-17
I.LD. No. 360 dated 1.4.2016 due to unavoidable reasons,
requested to issue fresh advertisement of tender in the newspaper
circulated in the Bihar along with main Cities, such as, Delhi,
Mumbai, Kolkata and Chennai, also prayer has been made to
quash the letter no.70 dated 11.1.2017 (Annexure-10)
communicated to the Public Information Department for
publication of fresh tender no.4 of 2016-17 in the newspaper
circulated in the State of Bihar and at main cities i.e. New Delhi,
Kolkata, Mumbai and Chennai and for issuance of writ in the
nature of mandamus directing and commanding the respondents
not to cancel the tender bearing Tender No. 1 of 2016-17
published by the Department of Bihar State Fire Services Home
(Police) Department relating to the fabrication of the water mist
technology of one tone chassis total 268 in number as has been
claimed that all formalities relating to the tender have been
completed and only the work order was to be issued in favour of
the petitioners on the basis of the negotiation in between the
petitioners and respondents and that offer has been accepted to

proceed with the matter.
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Facts of the case:

3. The State Fire Services Headquarter has published a NIT
bearing NIT No.l of 2016-17 invited tender from interested
persons to participate in the work for “fabrication of water mist
technology of one tone chassis as per specification after
completion of process of tender, chasis shall be provided by the
department to the successful tenderer for fabrication but not for
demonstration (Annexure-1 to the writ petition). In pursuance
thereof eight interested persons filed their respective tender. The
present petitioners, namely, M/S United Manufacturing
Company, petitioner no.1, Sri Ganesh Fire Equipments, petitioner
no.2 and intervenor, namely, M/s Ambala Coach Builders joined
the fray. Out of eight contestants, seven contestants participated
in opening the tender. The tender was in two parts. First part was
dealing with technical bid, whosoever will succeed in the
technical bid, would participate in financial bid, lowest tenderer
will be allotted the work. The technical bid was in two parts, first
part deals with verification of the records, second part was
demonstration by context, whoever succeeds will be entitled for
final contest. After verification of the records out of seven
contestants, six contestants were declared successful. Those
declared successful in part-1, were asked to furnish guarantee/

warranty, accordingly both petitioners furnished their respective
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guarantee/warranty vide letter dated 24.5.2016, 6.8.2016,
11.8.2016 and 22.8.2016 (Annexure 5 series) respectively, all six
tenderer participated in demonstration out of six only two
contestants, namely, petitioners were declared  successful,
communicated vide letter dated 16.9.2016 (Annexure-6) of
opening of financial bid on 19.9.2016 and petitioners were asked
to furnish reasons to offer the rate, which petitioners vide letter
dated 19.9.2016 (Annexure-7) offered reasons of quoting their
respective rates. Petitioner no.l1 had offered Rs.5,45,000/-
whereas petitioner no.2 had offered Rs.5,49,000/-, as only
petitioners were declared successful in the technical bid. The
negotiation between the parties started, final negotiation was
arrived, finally they were ready to carry out the work of
Rs.5,20,000/- which is apparently clear from the proceeding
dated 19.9.2016. The proceeding dated 19.9.2016 (Annexure- E)
reflects that petitioners have quoted their respective amount, on
negotiation both agreed to do fabrication work of Rs.5,20,000/-
each, finally decided to allot the work and divided the work to
both the petitioners in 50:50 accordingly recommended to allot
the work of fabrication of 134 vehicles with water mist
technology but all on a sudden the Deputy Inspector General-
cum- Deputy Commandant wrote a letter to the Bihar Public

Relation Department communicated the decision of cancelling
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the tender no.1 of 2016-17 on unavoidable reasons, is under
challenge by the petitioners.

4. Later on it was followed by a fresh advertisement of
tender dated 11.1.2017 (Annexure-10) mentioning details 1i.e.
filing of the tender, opening of the technical bid, demonstration
and opening of financial bid.

5. During pendency of this writ petition an interlocutory
application vide I.A No.1285 of 2017 was filed by M/s Ambala
Coach Builders, intervenor respondent, making a prayer for
impleadment, stating therein that result of this case will have
direct bearing  with matter of intervenor-respondent, as
intervenor had participated in the past tender and also has
participated in fresh tender along with present petitioners,
petitioners as well as intervenor have been declared successful in
technical bid and demonstration and financial bid of petitioners
and intervenors are likely to opened. Hence requested to be
impleaded as party respondent. Accordingly the said
interlocutory application has been allowed.

6. There is no dispute that petitioners have also participated in
the fresh tender for fabrication, this Court vide order dated
22.2.2017 allowed the respondents to open financial bid but final
order of allotment of work order will be will be issued only after

disposal of this case. It has been informed at the Bar that
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technical and financial bid has been opened and intervenor
respondent has been found lowest tenderer as petitioners have
failed to compete with the private respondents.

Submission of both sides:

7. The grievance has been raised by the petitioners that when
everything was proper all on a sudden on the basis of a
complaint made by the M/s Ambala Coach Builders wherein he
has mentioned that it had done the fabrication work of the same
nature in Himachal Pradesh Fire Brigade for Rs.3,81,000/-
whereas Central Purchase Committee made recommendation for
allotment of work order in favour of both petitioners for an
amount of Rs.5,20,000 each thereby the State would be loosing a
quite heavy amount on account of acceptation of quotation of
higher rate which is clear from Annexure-1 therein specifically
such statement has been mentioned. It will be relevant to quote
relevant portion of Chapter I of Annexure 1:

“16. On acceptance of tender, these terms and conditions
shall become a “Contract” and tenderer hereinafter called the
“Contractor” shall be legally bound by these terms and
conditions. The contractor shall execute an agreement on Non
judicial stamp paper of Rs.50.00 within 10 days of the acceptance
of his tender and in case of his/her failure do so, the DG, Home

Guards & Fire Services shall be within his/her right to cancel the
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sup[ply order and forfeit the earnest money.”

8. In the proceeding of Central Purchase Committee it has
been mentioned, earlier the Government had fixed the upper
ceiling of Rs.4 lacs for fabrication of work on such vehicle. Dy.
General of Public-cum Commandant, addressed a letter dated
17.12.2016 (Annexure-B) to the Principal Secretary, Home
Department, mentioning (i) M/S Hindustan Technology Pvt
Cuttak Orissa and (i1) Ambala Coach Builders have offered to
make fabrication work one lac below quotation amount of the
petitioners and in pursuance thereof Central Purchase Committee
convened its meeting, Central Purchaser Committee in its
meeting dated 28.11.2016 recorded that recommendation for
granting work order in favour of petitioners to carry out
fabrication work at Rs. 5,20,000 each would cause huge loss to
State of Rs.2.68 crores annulled work order including the earlier
advertisement and recommended for fresh advertisement and in
pursuance thereof fresh advertisement was published.

0. Learned counsel for the petitioner submits that in order to
help M/S Ambala Coach Builders all the action has been taken at
the behest of Dr. Paresh Suxena, respondent no.5 who is person
responsible to create all sorts of chaos by highlighting the points
of complaint of M/S Ambala Coach Builders but in the complaint

no-where mentioned that the complainant had done fabrication
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work for Rs.3,81,000/-, protected false impression, got the
decision in favour of petitioners of allotment of work to be
cancelled. He has placed reliance on the e-mail dated 21.9.2016
(Annexure-B to the I.A. No.1285 ) M/s Ambala Coach Builders
1s the foundation of cancellation wherein, no-where it has been
stated that the Company had made fabrication work in an
amount of Rs.3,81,000/- but the statement has been made that the
Company had quoted the price of fabrication below Rs. 1 lacs of
the price quoted by the petitioners, would cause huge loss to the
State. He has raised grievance that in manipulated manner, got
the decision to allot work have been cancelled by the Central
Purchase Committee in its meeting dated 28.11.2016 and further
submits that nature of fabrication work in Himachal Pradesh is
inferior in quality, can be verified by making comparative study
with chart attached by petitioners in present case, completely
lucid that the fabrication work as per specification mentioned in
the advertisement, is of higher degree is apparent from
Annexure-11 of writ petition  indicates the justification of
quotation of Rs.5,20,000/- as has been said that both are of two
specification and cannot be compared. Learned counsel for the
petitioner further submits that vide letter dated 10.10.2016
(Annexure-C of I.A. No.1285 of 2017) Ambala Coach Builders

requested to cancel the tender. He further submits that it was
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completely stage managed affair, all actions were prefixed, has
been taken at the behest of respondent no.5 who prepared wrong
noting for consideration of meeting of Central Purchase
Committee dated 28.11.2016 for canceling the recommendation
for work order in its meeting dated 19.9.2016. It has been
submitted that it was wrongly withdrawn where petitioners were
agreed to carry out the work on the agreed amount of
Rs.5,20,000/-. Further raised grievance by the petitioners that in
the manner Central Purchase Committee resiled from its
commitment itself reflects act of malafide and colourable
exercise of power. Basically malacious action has been imputed
against respondent no.5 with respect to manner without
ascertainment of factual matrix prepared the note sheet and
succeeded in getting recommendation cancelled.
10. Learned counsel for the petitioners submits that after
negotiation, the price was finalized, merely formality was to be
done and as such it will be presumed that the contract was
concluded contract. In support of his contention he has placed
reliance on the following judgments:

(i) Rasiklal Dalpatram Thakkar, reported in (2010) 1 SCC
1, para 49 and 60 (i1) AIR 1999 Sc 504, para 12 (ii1) M/S R.R.
Company v. The State of Bihar, reported in 2017(1) PLJR 202.

1. Learned counsel for the petitioner further submits that
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entire action of respondent is completely arbitrary, illegal
actuated by malafide with sole object to accommodate M/s
Ambala Coach Builders. Further submitted if the State action is
not fare and proper it strikes at the root as it violates Article 14
of the Constitution of India and this Court, under the judicial
review, must strike down the illegal act with an object to restore
the rule of law. In support of his contention he has placed
reliance on large number of cases (1) Ramana Dyaram Shetty v.
The International Airp[ort Authority of India and others, reported
in AIR 1979 SC 1628 para 11,12, 21, 22 and 34 (i1) Tata Cellular
v. Union of India, reported in (1994) 6 SCC 651 (iii) M/S R.R.
Company v. The State of Bihar, reported in 2017(1) PLJR 202,
(v) Karnataka State Forest Industries Corporation v Indian Rocks,
reported in (2009) 1 SCC 150, para 38 and 39. He further submits
that fresh tender has been issued during the pendency of this
petition and as such, it was desirable, for the respondent no.5 to
stay his hand, await the result of this case instead of moving
forward for opening of financial bid and declaring M/S Ambala
Coarch Builder as successful bidder reflects hurried and
desperate action of respondent.

12. Learned counsel for the State and private respondent
has taken common stand. They have stated while negotiation was

going on with the petitioners complaints were received from M/S
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Ambala Coach Builders and Hindustan Technology Pvt. Ltd.
stating that they gave quotation below Rs. 1 lac the petitioners
and was ready to carry out the work below of Rs.1 lac, further
submitted that no-where in the writ petition or its supplementary
affidavit any pleading has been made by the petitioners of
malafide, all action has been taken to favour M/S Ambala
Coach Builders, at the request of respondent no.5 is completely
silent save and except oral submission made by the learned
counsel for the petitioners. It has been further said that
respondent no. 5 against whom allegation has been made the
person behind scene was not member of the Central Purchase
Committee, nor Technical Evaluation Committee nor
participated in the proceeding at any stage, wild and vague
allegation has been made against him, he had acted in the interest
of State neither in favour of M/S Ambala Coach Builders nor
against to the interest of the present petitioners what he has done
which was required to be done by honest officer in the official
capacity, recorded in the note sheet as he had found as a matter
of fact, that State was going to loose the huge amount testified
his opinion, giving facts figure and reasons, which was
considered by the Central Purchase Committee took decision to
salvage the loss of the State of huge amount and decided for

fresh re-tender. Further stand has been taken by the private
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respondent that petitioners have participated in fresh tender in
that view of the matter, in failure to succeed now petitioners
cannot be allowed to turn and challenge the outcome of fresh
tender, declared intervenor respondents successful, the principle
of estoppels will be applicable as has been raised by the learned
counsel for the respondent and stated that now the petitioners
cannot be allowed to challenge either the fresh tender and
consequential result. If petitioners would not have participated
the question of challenging the fresh tender and consequent result
would have been remained alive, could be a subject matter of the
examination by this Court under judicial review. He has further
submitted that quotation of arbitrary amount by petitioners was
rightly objected by M/S Ambala Coach Builders as is ready to
carry out the work below Rs.1 lac of the amount which the
petitioners had quoted, accordingly the State saved the huge
amount for its exchequer.

13. This Court has directed the State to produce the original
record which was placed before this Court for consideration and
this Court has examined the note sheet dated 17.10.2016 recorded
by Dr. Paresh Saxena, respondent no.5 where in he has recorded
that same nature of work had been carried for Rs.3,81,000/-
whereas offer of the petitioners was Rs.5,20,000/-. Several firms

had participated in demonstration, further said, both firms had
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quoted, same price with small variation, allegation has been
made, formed a cartel, has been mentioned in proceeding dated
17.10.2017.

14. Learned counsel for the State has produced the
agreement between State of Himachal Pradesh with M/S Ambala
Coach Builders indicates that the intervenor respondent M/S
Ambala Coach Builder had agreed to fabricate in Rs.3,81,000
each. On that basis of such statement, State submits, huge amount
has been saved by issuance of fresh tender. The action taken by
the Central Purchase Committee cannot be said to be illegal or
suffers arbitrary exercise of power. The counsel for the
respondent no.5 has submitted that he has wrongly been
impleaded as party and made wrong statement against him by the
petitioners as he was not the member of Central Purchase
Committee, tender committee nor technical evaluation
committee. He has denied the allegation collusion with M/S
Ambala Coach Builders, but discharged the duty as per official
norms and code of conduct. Allegation against him is completely
unfounded made prayer to reprimand the petitioners for making
wild and unfounded allegation. He had given his opinion in
official capacity as he was officially required and acted in public
interest. All allegation made against him is completely a smacks

of victimisation.
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15. Learned counsel for the respondent no.5 has drawn the
attention of this Court towards letter of DG cum-Commandant
wherein he was directed to hold enquiry and submit report with
respect to seven issues mentioned therein, item no.7™ stipulates
furnish enquiry report with respect to loss likely to be caused in
fabrication work, whereupon he called the agreement from
Himachal Pradesh which itself indicates same nature of work was
done in Rs.3,81,000, submits that allegation made against
respondent no.5, out and out is completely without any basis and
without any substance.

16. The Government in a welfare State is the regulator and
dispenser of special services and provider of a large number of
benefits, including jobs contracts, licences, quotas, mineral rights
etc. The Government pours forth wealth, money, benefits,
services, contracts, quotas and licences. Different benefits are
given by the State Agency such as social security benefits, cash
grants for political sufferers. Many individuals and many more
businesses enjoy largess in the form of Government contracts.
These contracts often resemble subsidies. Government owns and
controls hundreds of acres of public land valuable for mining and
other purposes. The Government cannot be permitted to say that
it will give jobs or enter into contracts or issue quotas or licences

only in favour of those having grey hair or belonging to a
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particular political party or professing a particular religious faith.
The Government is still the Government when it acts in the
matter of granting largess and it cannot act arbitrarily. It does not
stand in the same position as private individual. A democratic
Government cannot lay down arbitrary and capricious standards
for the choice of persons with whom alone it will deal. The
Government has to maintain equality, absence of arbitrariness,
discrimination in the matter of awarding contract. The State is not
needed to enter into any contract with anyone but if it does so, it
must do so fairly without discrimination and without unfair
procedure and if the Government departs from such standard or
norm in any particular case or cases, the action of the
Government would be liable to be struck down, unless it can be
shown by the Government that the departure was not arbitrary,
but was based on some valid principle which in itself was not
irrational, unreasonable or discriminatory. It will be relevant to
quote paragraph nos. 12, 20 and 21 of the judgment of the

Hon’ble Supreme Court in the case of Ramana Dayaram Shetty
(supra):

“12. We agree with the observations of Mathew,

J., in V. Punnan Thomas v. State of Kerala(l)

that: "The Government is not and should not be as
free as an individual in selecting the recepients

for its largess. Whatever its activity, the
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Government is still the Government and will be
subject to restraints, inherent in its position in a
democratic society. A democratic Government
cannot lay down arbitrary and capricious
standards for the choice of persons with whom
alone it will deal". The same point was made by
this court in Erusian Equipment and Chemicals
Ltd. v. State of West Bengal(1975) 2 SCR
674BAIR 1975 SC 266) where the question was

whether black-listing of a person without giving
him an opportunity to be heard was bad ? Ray, C.
J., speaking on behalf of himself and his
colleagues on the Bench pointed out that black-
listing on a person not only affects his reputation
which is in Poundian terms an interest both of
personality and substance, but also denies him
equality in the matter of entering into contract
with the Government and it cannot, therefore, be
supported without fair hearing. It was argued for
the Government that no person has a right to
enter into contractual relationship with the
Government and the Government, like any other
private individual, has the absolute right to enter
into contract with any one it pleases. But the
Court, speaking through the learned Chief
Justice, responded that the Government is not like
a private individual who can pick and choose the
person with whom it will deal, but the
Government is still a Government when it enters

into contract or when it is administering largess
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and it cannot, without adequate reason, exclude
any person from dealing with it or take away
largess arbitrarily. The learned Chief Justice said
that when the Government is trading with the
public, "the democratic form of Government
demands equality and absence of arbitrariness
and discrimination in such transactions. The
activities of the Government have a public
element and, therefore, there should be fairness
and equality. The State need not enter into any
contract with anyone, but if it does so, it must do
so fairly without discrimination and without
unfair procedure.” This proposition would hold
good in all cases of dealing by the Government
with the public, where the interest sought to be
protected is a privilege. It must, therefore, be
taken to be the law that where the Government is
dealing with the public, whether by way of giving
jobs or entering into contracts or issuing quotas
or licences or granting other forms of largess, the
Government cannot act arbitrarily at its sweet
will and, like a private individual, deal with any
person it pleases, but its action must be in
conformity with standard or norms which is not
arbitrary, irrational or irrelevant. The power or
discretion of the Government in the matter of
grant of largess including award of jobs,
contracts, quotas, licences etc., must be confined
and structured by rational, relevant and non-

discriminatory standard or norm and if the
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Government departs from standard or norm in
any particular case or cases, the action of the
Government would be liable to be struck down,
unless it can be shown by the Government that the
departure was not arbitrary, but was based on
some valid principle which in itself was not

irrational, unreasonable or discriminatory.

20. Now, obviously where a corporation is an
instrumentality or agency of Government, it
would, in the exercise of its power or discretion,
be subject to the same constitutional or public law
limitations as Government. The rule inhibiting
arbitrary action by Government which we have
discussed above must apply equally where such
corporation is dealing with the public, whether by
way of giving jobs or entering into contracts or
otherwise, and it cannot act arbitrarily and enter
into relationship with any person it likes at its
sweetwill, but its action must be in conformity
with some principle which meets the test of reason

and relevance.

21. This rule also flows directly from the doctrine
of equality embodied in Art. 14. It is now well
settled as a result of the decisions of this Court hl
E. P. Rayappa v. State cf Tamil Nadu (1994) 2
SCR 348: (AIR 1974 SC 555) and Maneka
Gandhi v. Union of India, (1978) 1 SCC 248:
(AIR 1978 SC 597) that Article 14 strikes at

arbitrariness in State action and ensures fairness

and equality of treatment. It requires that State
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action must not be arbitrary but must be based on
some rational and relevant principle which is
non- discriminatory: it must not be guided by any
extraneous or irrelevant considerations, because
that would be denial of equality. The principle of
reasonableness and rationality which is legally as
well as philosophically an essential element of
equality or non-arbitrariness is protected by
Article 14 and it must characterise every State
action, whether it be under authority of law or in
exercise of executive power without making of
law. The State cannot, therefore act arbitrarily in
entering into relationship, contractual or
otherwise with a third party, but its action must
conform to some standard or norm which is
rational and non-discriminatory. This principle
was recognised and applied by a Bench of this
Court presided over by Ray, C.J., in Erusian

Equipment and Chemicals v. State of West Bengal

(supra) where the learned Chief Justice pointed
out that "the State can carry on executive function
by making a law or without making a law. The
exercise of such powers and functions in trade by
the State is subject to Part Il of the Constitution.
Article 14 speaks of equality before the law and
equal protection of the laws. Equality of
opportunity should apply to matters of public
contracts. The State has the right to trade. The
State has there the duty to observe equality. An

ordinary individual can choose not to deal with
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any person The Government cannot choose to
exclude persons by discrimination. The order of
black- listing has the effect of depriving a person
of equality of opportunity in the matter of public
contract. A person who is on the approved list is
unable to enter into advantageous relations with
the Government because of the order of
blacklisting.... A citizen has a right to claim equal
treatment to enter into a contract which may be
proper, necessary and essential to his lawful
calling....It is true that neither the petitioner nor
the respondent has any right to enter into a
contract but they are entitled to equal treatment
with others who offer tender or quotations for the
purchase of the goods." It must, therefore follow
as a necessary corollary from the principle of
equality enshrined in Article 14 that though the
State is entitled to refuse to enter into relationship
with any one, yet if it does so, it cannot arbitrarily
choose any person it likes for entering into such
relationship and discriminate between persons
similarly circumstanced, but it must act in
conformity with some standard or principle which
meets the test of reasonableness and non-
discrimination and any departure from such
standard or principle would be invalid unless it
can be supported or justified on some rational

and non-discriminatory ground.”

17. The scope of interference in judicial review in the

contract matter, has been dealt with in the judgment of the
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Hon’ble Supreme Court in the case of Tata Cellular(supra).
While dealing with the scope of interference in the juridical
review the Court has recorded the modern trend of judicial
restraint in administrative action. The Court does not sit as a
court of appeal but merely reviews the manner in which the
decision was made. The Court does not have the expertise to
correct the administrative decision. If a review of the
administrative decision is permitted it will be substituting its own
decision, without the necessary expertise which itself may be
falliable. The Government must have freedom of contract. In
other words, a fair-play in the joints is a necessary concomitant
for an administrate body functioning in an administrative sphere
or quasi-administrative sphere. However, the decision must not
only be tested by the application of Wednesbury principle of
reasonableness but must be free from arbitrariness not affected by
bias or actuated by mala fides. The principle of judicial review
would apply in the contractual matter by Government bodies in
order to prevent arbitrariness or favouritism. It is expected to
protect the financial interest of the State. The right to refuse the
lowest or any other tender is always available to the Government
But, the principles laid down in Article 14 of the Constitution
will be applicable while accepting or refusing a tender. There can

be no question of infringement of Article 14 if the Government
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tries to get the best person or the best quotation. The right to
choose cannot be considered to be an arbitrary power though
power should not be exercised for any collateral purpose and
such exercise of power will be struck down. Judicial quest in
administrative matters has been to find the right balance between
the administrative discretion to decide matters whether
contractual or political in nature or issues of social policy.
Judicial review is a great weapon in the hands of the Judges but
the Judges must exercise the power with circumspection to up
hold the constitutional goal. It will be relevant to quote paragraph

nos. 70, 71 and 94 of the aforesaid judgment:

“70. It cannot be denied that the principles of
judicial review would apply to the exercise of
contractual powers by Government bodies in order
to prevent arbitrariness or favoritism. However, it
must be clearly stated that there are inherent
limitations in exercise of that power of judicial
review. Government is the guardian of the finances
of the State. It is expected to protect the financial
interest of the State. The right to refuse the lowest
or any other tender is always available to the
Government. But, the principles laid down in
Article 14 of the Constitution have to be kept in
view while accepting or refusing a tender. There
can be no question of infringement of Article 14 if
the Government tries to get the best person or the

best quotation. The right to choose cannot be
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considered to be an arbitrary power. Of course, if
the said power is exercised for any collateral
purpose the exercise of that power will be struck

down.

71. Judicial quest in administrative matters
has been to find the right balance between the
administrative  discretion to decide matters
whether contractual or political in nature or issues
of social policy; thus they are not essentially
justifiable and the need to remedy any unfairness.

Such an unfairness is set right by judicial review.

94. The principles deducible from the above
are : (1) The modem trend points to judicial

restraint in administrative action.

(2) The court does not sit as a court of appeal
but merely reviews the manner in which the

decision was made.

(3) The court does not have the expertise to
correct the administrative decision. If a review of
the administrative decision is permitted it will be
substituting its own decision, without the necessary

expertise which itself may be fallible.

(4) The terms of the invitation to tender cannot
be open to judicial scrutiny because the invitation

to tender is in the realm of contract.

Normally speaking, the decision to accept the
tender or award the contract is reached by process

of negotiations through several tiers. More often
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than not, such decisions are made qualitatively by

experts.

(5) The Government must have freedom of
contract. In other words, a fair play in the joints is
a necessary concomitant for an administrative
body functioning in an administrative sphere or
quasi-administrative  sphere. =~ However,  the
decision must not only be tested by the application
of Wednesbury principle of reasonableness
(including its other facts pointed out above) but
must be free from arbitrariness not affected by bias

or actuated by mala fides.

(6) Quashing decisions may impose heavy
administrative burden on the administration and

lead to increased and unbudgeted expenditure.

Based on these principles we will examine the
facts of this case since they commend to us as the

correct principles.

2. Whether the selection is vitiated by

arbitrariness?”

18. In the case of Karnataka State Forest Industries
Corporation v. Indian Rocks, reported in  (2009) 1 SCC 150 in
paragraph nos. 38 and 39 it has been held that ordinarily a
superior court in exercise of tis writ jurisdiction would not
enforce the terms of a contract quo contract, when an action of

the State is arbitrary or discriminatory and, thus, violative of
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Article 14 of the Constitution. It will be relevant to quote
paragraph nos. 38 and 39 of the aforesaid judgment:

“38. Although ordinarily a superior court
in exercise of its writ jurisdiction would not
enforce the terms of a contract quo contract, it is
trite that when an action of the State is arbitrary
or discriminatory and, thus, violative of Article 14
of the Constitution of India, a writ petition would
be maintainable.

39. There cannot be any doubt whatsoever
that a writ of mandamus can be issued only when
there exists a legal right in the writ petition and a
corresponding legal duty on the part of the State,
but then if any action on the part of the State is
wholly unfair or arbitrary, the superior courts are
not powerless. Reliance placed by Mr. Divan on
G.J. Fernandez v. State of Mysore is not apposite.
In that case itself it was held : (AIR p. 1757. para
12)

“12. Thus under Article 162, the State
Government can take executive action in all
matters in which the legislature of the State can
pass laws. But Article 162 itself does not confer
any rule-making power on the State Government

in that behalf.”

19. In view of the aforesaid proposition this Court is not to
act as an appellate court. A fair-play in joints 1is a necessary

concomitant for an administrative body while discharging the
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administrative function, the Court can interfere, when exercise
has been made in arbitrariness, malafide, discrimination and
illegality but maximum judicial restrain should be maintained
particularly in the contract matter. The Government has expertise
to select the best person to carry out the job unless decision
suffers from illegality and arbitrariness.

Discussion on point of law:

20. Applying the aforesaid principle in the present case two
points have been raised by the petitioners, first point of malafide
has been raised against Dr Paresh Saxena, I.G.-Additional
Commandant General, Home Guard and Fire Services having
taken a plea that he is instrumental in derailing recommendation
of issuance of the work order which was finalized to be given to
the petitioners as they were found best suitable person. The price
after negotiation was settled but it has been turned turtle giving
wrong information in the note sheet led to withdrawal of the
offer.

21. It will be proper to examine the allegation of malafide
against (a) The role of Dr. Praesh Saxena with respect to
withdrawal of the offer for granting the work order for
fabrication work.

22. Before deciding the allegation of malafide necessary

facts has to be taken into consideration. For fabrication of 240
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vehicles a tender no. 1 of 2015-16 was issued in which M/S
United Manufacturing Company had participated was declared
disqualified by technical evaluation committee. M/S United
Manufacturing Company filed an objection and after
consideration of the same earlier tender was withdrawn and fresh
tender no. 1 of 2016-17 was published which is Annexure 1 to
this writ petition. Altogether seven contestants filed their
respective tender out of which six were declared successful in the
technical bid but after demonstration petitioner nos.1 and 2 were
declared successful and they have quoted the price of Rs.
5,49,000/- and Rs.5,45,000/- respectively. They were asked to
give details the manner the price has been fixed by them but
after negotiation the price of fabrication was fixed of
Rs.5,20,000/- each and accordingly the work was divided in
50:50 as 134 vehicles each was granted to both the petitioners
but in the meantime M/S Ambala Coach Builders has made a
complaint to the Director General, Home Guard & Fire Service,
Bihar Patna as well as the Home Secretary, Government of Bihar,
Secretariat, Patna, Bihar it made allegation that respondents have
wrongly declared the intervenor Company as unsuccessful
without considering they quoted lower price below Rs. 1 lac that
of the price, proposed to be given the work order to the

petitioners. On receipt of the complaint Dr Paesh Saxena
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respondent no.5 was directed to give its report with regard to the
work order having been given to the petitioners in 50:50. He has
called the agreement from Himachal Pradesh wherein he found
that M/S Ambala Coach Builders had made fabrication work of
the vehicle for an amount of Rs. 3,81,000/- each. This fact has
been verified by this Court, as this Court has directed the State to
produce the original record, perused the report of Dr. Paresh
Saxena respondent no.5 to Director General-cum-Commandant,

relevant portion of report is as follows:

fd=g 7. 4 yBT T B & @1 fedl = Al 4w fafdife
&1 BfypeE s &4 Al & fHar o w1 @ ?

WeIpeol — H4 fRAMd yow & Id ARTIEA ueiRrerd
4 fa11® 14102015 &1 fHy MY R 31 gfa g &1 2@ 4 go
333—325 /U0 UX Q&I W Gdbdl & | <4l Ffaersy &1 g a3
R Wd: W ¢ & g fARifeal T g—9—3 89IR 9eR @1
2 Wdfd gIhl wWidhd Yed ddd w0 3.81 i@ Ufd ared wigsw=
gfed @ 3R ART I © W0 5.20 A Ufer ars+ |

qdar fafaer 4 faie 26.5.2016 &1 fby U ygeia 4 |
AT A9 9l BAf &1 TS Sl gEWc T ol ([E g0
334/90) A1 GAIT A o dfed ydla viar & fo 3 fafaed
frd—gd o I3 8 off | yd A 3reeT wawuifis S oA arell
O gRT 59 a9 9 WX @ BRe] s99 &1 & &Y 35 gfaea
Iftre &1 fifdsr = g g <wtar @ & ffasr ufean gfta =
gl oAl |
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CVC @1 Guidelines & IJHR & dTdl ddel YAaH dlell
arel FfaeTeal @ yga@ & fay &) <irdl @ dor Svse sfse 4§
T §B el o1 f& sraieer & < »al & = qier S| |l
GHI BT oI T U ST Miderr AR fFMRRes & 9 e
Sl ord AT WY 59 9 9T @ 6 g9 A wal @1 fivelt W
21 39 SRME T B A¥9d orarenl b ficsd td fegwm
SFrarst gto feto € gt Jmufk =l &I Yo 338—335/U0 UR <@l
ST ¥ohdl | 9dl dorar @ f& Ssid qrar fear € 6 saar qou
TP o Gfd dares &4 o |

Sad gRfRerfo=n § fuan fofa | =T |

BO—3TEI
(Sfo TReT Aa<)

HOW0

fifaer wr Fvia o< w3 afifa @F doa A foar T B |
Ia: s Ha Afa @ fvfa & d@9g A IR AERTEEIRSl §NI
331t MY fagan w fvfa ff o< g wfifa 9 & 81 a<
$a Gfifa @1 dea faaied — 15.11.2016 &I 12:00 99 4 f&Har
SR | S $ GiAfd H U AErEHICST $l 9e & ©U U
it fear omar 21 49 i Su-—wEraERwr deel 9fafa @
A BT N © | TUIAY YR HEM@ATeSC B SURRefad drvaras
BT |

> Ha Ay o1 9@ @1 ga A dlyer § Suds TE
2| S faer § o o |

(Y g0 <)



Patna High Court CWJC No.679 of 2017

30

HET e Ab—AE— e NIQ &,

23 The State also produced agreement between Himachal
Pradesh, Chief Fire Officer vis-a-vis M/S Ambala Coach
Builders reflects the work order was given in Rs.3,81,000/-.

24. On receipt of report, the Central Purchase Committee
again convened and deliberated in the meeting dated 28.11.2016,
recorded that M/S Ambala Coach Builders have done fabrication
work in Rs.3,81,000/-, inasmuch as it was also recorded that the
Government has fixed maximum ceiling price for fabrication
work of Rs. 4 lacs each vehicle and also recorded that granting of
work at Rs.5,20,000/- would cause unnecessary loss to the State
to Rs.2.68 crores and on that account the recommendation which
was given earlier was withdrawn and recommended for fresh
advertisement. Letter dated 7.12.2016 (Annexure-B) of DIG-
cum-Deputy Commandant addressed to the Principal Secretary
Home Department mentioning therein that Hindustan
Technology Ltd. and M/S Ambala Coach Builders have offered
to execute the work below Rs. 1 lac of the price quoted by the
petitioner will cause unnecessary loss of Rs.2.58 crores to the
State and in that situation the Central Purchase Committee has
decided in its meeting dated 28.11.2016 to withdrew the
recommendation and for fresh advertisement. Dealing with the

issue of malafide, it is apparently clear, Dr. Paresh Saxena was
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not the member of the Central Purchase Committee constituting
five persons nor he was in technical evaluation committee but he
has only given his report on the direction of the Commandant,
inasmuch as it also appears from the affidavit that Dr. Paresh
Saxena wherein he has said that charges leveled against him is
personal bias/favoritism is completely wrong as there is no shred
of evidence indicating any way that he had acted in biasness
against the petitioners in any manner save and except the bald
and uncorroborated statement but frivolous allegation has been
made with the sole object to tarnish his image as well as with the
purpose of deter him from discharging his official duty,
fearlessly but he is committed to remain uneffected from any
such unholy design. He has worked to earn dignity and respect in
public life. He has further stated in the counter affidavit that
original record will display an unimpeachable evidence of the
probity has been maintained, has given detailed and reasoned
ground has been given in his every single observation and
remakes. He has only brought to the notice of the authorities that
fixation of price was in very high side in order to save public
exchequer which is solemn duty has pointed out malady of price.

25. Dr. Paresh Saxena has filed another I.A. No0.2036 of
2017 wherein he has taken a plea that he was not a member of

the Central Purchase Committee or Tender Committee or
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Technical Evaluation Committee at any point of time and he was
not part of impugned decision. All decision has been taken by the
Central Purchase Committee inasmuch as he has taken a plea
that he was on earned leave during the months of April, May and
June 2016 i.e. the period overlapping publication of tender no. 1
of 2016-17 dated 8.4.2016, opening of the technical bid on
12.5.2016, demonstration and evaluation by the Technical
Committee dated 26.5.2016. So during that period he was on
leave and whereafter he has joined and dealt with the concerned
file between 12.7.2016 to 6.12.2016 which has not been denied
by the petitioners.

26. In view of the aforesaid discussions of the fact
admittedly Dr. Paresh Saxena was not the member of any of the
committee but he has given its report on the instruction of higher
official and this Court has called file and found that the report is
based upon agreement received from Himachal Pradesh which
discloses that M/S Ambala Coach Builders has made fabrication
work in Rs.3,81,000/-. Petitioners nowhere made any allegation
any of the member of the Central purchaser Committee nor
against the Technical Evaluation Committee and the finding
recorded by Technical Purchase Committee is based upon the
materials collected and report submitted by Dr. Paresh Saxena

respondent no.5 in his official capacity which he was required to
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discharge honestly and sincerely.

27. In such view of the matter, this Court does not find any
shred of evidence of malafide against Dr. respondent no.5, what
has been found, he had done his official duty, what he was
required to do it and this Court does not find any material save
and except the vague allegation made by the petitioners that on
wrong premises of a report was submitted is the basis for
cancellation of work order.

28. This Court has already arrived to a finding that a fair
play in the joints is a necessary concomitant of discharging all
administrative function. While exercising the juridical review the
Court does not act as Court of appeal but has to ensure fairness
and transparency in the action and if test is satisfied, in such
circumstances, the Court should refrain to interfere in the matter
on the plea of parties. This Court does not find any basis for
interference in the decision of the Central Purchase Committee.
29. Petitioners have raised point that contract is concluded
contract which bereft of any substance, was at the stage of
recommendation and neither the work order was issued in his
favour nor the parties have entered into agreement. The judgment
which he has placed reliance is not at all applicable to the facts of
the case.

30. During pendency of this case this Court vide order dated
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22.2.2017 has given liberty to open financial bid but the work
order will be issued after disposal of the case. It has been
informed to this Court that technical bid and financial bid has
been opened, private intervenor respondent having been found to
be lowest tenderer but the work order has not been issued on
account of pendency of the present case. This Court does not find
any substance and merit for interference in the matter.
Accordingly this writ petition is dismissed and it is directed to
the concerned authorities to issue necessary work order to the

lowest tenderer.

Vinay/- (Shivaji Pandey, J)
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