IN THE HIGH COURT OF JUDICATURE AT PATNA

Civil Writ Jurisdiction Case No0.12719 of 2016

Yasmin Parween, Wife of Abdul Rasheed, resident of village - Asandapur, P.O.
Jagarnatha, P.S. Uchakagaon, District- Gopalgan;.
Petitioner/s
Versus
1. The State of Bihar through the Principal Secretary, Department of Social
Welfare, Government of Bihar, Patna.
2. District Magistrate cum Collector, Gopalganj.
Deputy Director, Welfare, Saran Division, Chapra.
4. The District Programme Officer, Child Development Project, Collectorate,
Gopalganj.
Child Development Project Officer, Uchakagaon, Gopalganj.
. Tamanna Parween, Wife of Md. Ali, resident of village - Asandapur, P.O.
Jagarnatha, P.S. Uchakagaon, District- Gopalganj.
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.... Respondent/s
Appearance :
For the Petitioner/s : Mr. Ashish Giri, Advocate
Mr. Pranav Kumar, Advocate
For the Respondent-State :  Mr. Krishna Chandra Jha, AC to AAG-8
For the Respondent No.6  :  Mr. Rana Pratap Singh, Advocate

Mr. Dharamveer, Advocate

CORAM: HONOURABLE MR. JUSTICE JYOTI SARAN
ORAL JUDGMENT
Date: 22-06-2017

Heard Mr. Ashish Giri, learned counsel appearing for the
petitioner, Mr. Krishna Chandra Jha, learned Assisting Counsel to
Additional Advocate General No.8 for the State and Mr. Rana
Pratap Singh, learned counsel appearing for the private respondent
no.6.

The petitioner is aggrieved by the order dated 8.7.2016
passed by the Collector, Gopalganj in Anganbari Appeal No.2 of
2016, whereby the appeal filed by the private respondent has been

allowed and her disqualification for appointment on the post of
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Anganbari Sevika, Anganbari Kendra No.52, Uchakagaon in the
district of Gopalganj under Clause-4.8 of the Anganbari
Sevika/Sahayika Guidelines, 2011 (hereinafter referred to as ‘the
Guidelines’) has been removed consequently making her eligible for
appointment.

Facts of the case lie in a very narrow compass. Both the
petitioner and the private respondent are contestants for the post and
although the private respondent was put at serial no.1 of the merit
list but she was disqualified by the selection committee by resorting
to Clause 4.8 of ‘the Guidelines’ which disqualifies the applicant for
appointment in case any of her close relative is holding public
representative post. The petitioner thus who was at serial no.2 was
provided with an appointment.

Feeling aggrieved the private respondent filed the
statutory appeal and which was allowed but since the petitioner was
not given hearing by the statutory authority that she moved before
this Court in CWJC No.3795 of 2015 and vide judgment and order
dated 28.3.2016 placed at Annexure-8 the writ petition was allowed,
inter alia, on grounds that the petitioner had been denied opportunity
of defending her case. The Bench remitted the matter to the
authority concerned for consideration of the matter afresh and its

disposal in accordance with law. It is thereafter that the matter has



Patna High Court CWJC No.12719 of 2016 dt.22-06-2017 3

again been considered by the Collector, Gopalganj and has resulted
in the impugned order dated 8.7.2016 which restores the claim of the
private respondents to the post by bringing her out of the
disqualification clause present at Clause 4.8 of ‘the Guidelines’.
Feeling aggrieved the petitioner is before this Court.

Mr. Giri, learned counsel appearing for the petitioner has
referred to the provisions underlying Clause 4.8 of ‘the Guidelines’
to submit that the list of close relatives, mentioned at Clause 4.8 are
by way of mere illustration and are not exhaustive. According to Mr.
Giri, since it is not in dispute that the brother of the father-in-law of
the private respondent is a public representative, he would well
qualify under the term ‘close relative’ and is sufficient to disqualify
the private respondent for the appointment in view of the stipulation
present at clause 4.8 of ‘the Guidelines’. According to Mr. Giri, the
term ‘close relative’ has to be given a purposeful construction and
any person who in any manner is related to an applicant and holds a
public representative post, it should be treated as a disqualification
for the applicant. In substance it is the argument of Mr. Giri that
since it is an admitted position that the brother of the father-in-law
of the private respondent is holding public representative post he
would well qualify as a close relative to disqualify the private

respondent.
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The argument of learned counsel for the petitioner is
contested by counsel appearing for the State as well as the private
respondent to submit that since the provision does not disqualify the
daughter-in-law of the brother of a public representative, the private
respondent cannot be disqualified and the error committed by the
selection committee has been corrected by the impugned order.

I have heard learned counsel for the parties and I have
perused the records. The only provision which requires
consideration is Clause 4.8, 4.8(A) and 4.8(B) of ‘the Guidelines’
which, inter alia, provides for the categories of public
representatives as well as the relative of an applicant who would fall

within the term ‘close relative’ and reads as under:

“48 wdfra ford @ gow  SEufafiErRl @
Ul /98 /31 Red<erR 39 9 & ferd smaivg gnfi|

[Redear 4 aref 2— A (Widdr/sce 93 gd ga)
Al (3rerfq 98 U9 BIT WIE &I Ucil) a1 38D A1
Afger SUfate & a/a 9 S99 ufa & e} W18 3T
g, 9g IR <] |

o gfafifr (gow ud afeem & we o) gl w4
951 Gdffa ywvs A Afaer/wel¥er us W) A TY
ATy Bl |

4.8(A) Sufafify (SR- R, 9 wew, dew
Yard 9fifa, 99, W4, g9, Suydd, 98 AR
sIfe) Afa®T /wefier ug @ forg sm@a ghft |

4.8 (B) arvaeft @ ddeft arerar w@y srwaeft &1 o=
gfafifr & ug 4 am wwr # fay M it fvfa =
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SR 15 fadl & iR & YIiteR <arT Wihd AT
73 9d faerE aRAien esRiaa § 9H A 9=
BT | §9& Ugad @ =994 = frfa fear smm| afs 15
fof @ s ft Wgma @rr 97 yra T gar @ ar Aen

Al 39el 4 g TR & Igefl &1 =997 fear @y (”

It is manifest that while Clause 4.8 ad 4.8(A) mentions the
names of the relatives who, if holding a public representative post,
would be held a disqualification for such appointment, Clause 4.8(B)
grants time to any applicant to submit a resignation letter from such
holder of post for avoiding the disqualification. A plain reading of
different categories of the relatives discussed in Clause 4.8 and
4.8(A) would clearly show that the brother of the father-in-law of an
applicant is not classified as a close relative. Thus even if such
relation is holding a public representative post, it would not be held
a disqualification. Although the sister-in-law as well as the adopted
son and daughters have been held close relative but the brother of
the father-in-law has been kept out of such disqualification. In other
words ‘the Guidelines’ do not disqualify an applicant in case the
brother of father-in-law holds a public representative post.

Mr. Giri has though strenuously argued that the
classification is not exhaustive rather is by way of illustration but
where ‘the Guidelines’ itself does not include a particular relative,

any expansion of the term ‘close relative’ by this Court would
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amount to legislating and which is clearly beyond the powers under
extraordinary writ jurisdiction.

For the reasons aforementioned I am not persuaded to
interfere with the opinion of the Collector, Gopalganj in removing
the disqualification of the private respondent in consideration of
Clause-4.8 of ‘the Guidelines’.

The writ petition is disposed of.

(Jyoti Saran, J)

SKPathak/-

AFR/NAFR AFR

CAV DATE |NA
Uploading Date| 06-07-2017
Transmission |NA

Date




