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SANJIV KHANNA, J.

These two writ petitions raise similar issues and are, therefore, being
disposed of by this common judgment. The prayers made in the two writ

petitions are identical and read:-

“1) Quash 'and set aside the notification dated
17.10.2011 to the extent it debars the members against

whom criminal cases are pending, from getting the
flats regularlzed :

i1) Direct the respondents to regularrse the self-draw of ,

lots conducted by the " petrtloner s. socrety held-on 3"
January 2010;°

-

~ 1i1) Pass any other or further rehef in the facts and
crrcumstances of the Case

2. - The petitioners Shri Kant,Ranlr Singh, Jagdish Chadder Beniwal
and P.K. Jaiswal in W.P.(C_)Ne.rr99v7r/-.2éo§rs‘,-\ are “membe‘r’s of Saptaparni
Cooperative Group HOuSing Soeie't:y;L'_'td'. and th_e_v petitri’éner B.N. Singh in
W.P.(C) No.12012/2015, is a'rne“rnber-'ef’-ibi(s"Celoperative Group Housing
Society Ltd. The petitioners in W.P.(C) No.11997/2015 claim that they
Were enrolled as members of Saptap.varni Cooperative Gronp Housing
Society Ltd: between the period 31—St December, 2000 \and 31" January,
2001 and each of them have paid Rs.32,25,000/- as their contribution

towards the construction of flats. B.N. Singh, the petitioner in W.P.(C)
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No0.12012/2015 states that he was enrolled as a mernber of IDC
Cooperative Group Housing Society Ltd. on 1% April, 2001 and has paid
Rs.28,00,000/— as h}is contribution towards the construction of flats. The-
aforesaid contribution was in full and no further amount is due and payable

towards the construction cost.

- 3. The petitioners are facing prosecution and trial in the charge-sheet

filed by the Central Bureau of Irri;es_tigatren (CBI) under Sections 120-B

read with Section 406, 420, 468, 471, 477A of the In'diarrPenal Code, 1860,

read with Section 13(2) and 13(1)(d)ofthePreventronof Corruption Act,

v

1988. Charges have been framea.*'aig'-airln B.N. Singh. However, at present,
the Supreme Court has stayed the crlmmal proceedmgs vide order dated 9"
September, 2()13 in SLP (Crlmmal) Nos 7591 7592/2011 7 The aforesaid -
charge sheets were ﬁled pursuant to the order dated 2“d August, 2005 of

High Court of Delhi in WP(C) .ANo.«; 1-()(2)‘6,6/2004, Yogi Raj Krishna

Cooperative Group Housing Society Ltd. v. Delhi Development Authority

& Anr., directing the CBI to conduct a thorough investigation into the
affairs and matter of 135 cooperative societies.

4. The Anjuman CGHS Ltd. had filed W.P.(C) No.1064/2007 against

the Registrar, Cooperative Societies and some others in the High Court of .
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Delhi to direct the Delhi Development Authority to issue the completion
certificate, provisional occupancy. certificate and to direct the Registrar of

Cooperative Societies to hold a draw of lots for the allotment of flats to

members of the cooperative societies. By the Judgement and order dated

29" August, 2008, the High Court disposed of the writ petition with a rider

that the charge sheeted office bearers and the membefs of the society,

- including former members, would ‘not- be eligible for consideration for

allotment of flats till they were found: blemishless \cn;_,;,:acquittal and on
exoneration in the inquiry conducted by the chisggéfi Cooperative
Societies. For the sake of compl‘cteﬁcé"s;, th‘would like to repépduce clause
(VI) of the aforesaid order, which. rcads‘as -hnder'-

“(VI)  We alsc dlrect that the charge sheeted ofﬁce

~ bearers -and/or members “of* the petltloner society

including -former members, shall. not be . eligible for

consideration for- allotment of a flat till they are found

blemishless after the acqulttal and_exoneration in any

inquiry by the Registrar of Cooperatwe Societies.”
5. Aggrieve_d by the aforesaid direction, the members and office bearers _
facing prosecution had assailed clause (VI) quoted above, in the SLP
(Civil) No. 512/2009. By the order dated 6™ January, 2009, notice was _

issued in the Special Leave Petition and in the meanwhile, it was directed

that the Rule 90 Committee would consider the application of the
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petitioners therein for allotment but would not make any final allotment till

disposal of the petition. This interim order dated 6" January, 2009 was
made absolute vide order dated 31% March, 2009, which had decided and

disposed of the aforesaid SLP and other connected SLPs. For the sake of

completeness, we would like to reproduce the relevant portions of the two

orders dated 6™ January, 2009 and 31" March, 2009,‘ which read as under:-

“In the meanwhlle as dlrected in the said order the
Rule 90. Committee shall also con31der the petitioner’s
apphcatlon for allotment' but shall:riot make. any ﬁnal ,
allotment till the dlsposal of thls petltlon ”

Order dated 31.3. 2009

“On 5 December, - 2008 when the special leave
petition was 1n1t1a11y taken- up for consideration# and
notice was issued, we had:observed that as’somes of the
respondents “had- not: been served, we were not in a
position to dlspose of the same. - In. fact; am ad-interim
order was made on- that date, Wthh in-éffect, virtually
disposed of the special leave’ petition. :
Now when the parties have been duly served, we make
the said interim order absolute. The special leave
petition is disposed of accordingly.

This order will also govern SL>P> (C) No.512 of 2009,
where the same order was passed. Consequently, the
process of allotment shall continue.” :
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It is clear from a reading of the aforesaid orders that the Supreme Court had
directed that the Rule 90 Committee appointed under the Delhi Cooperative.
Societies, Rules 2007 shall consider the cases of the charge sheeted
members for allotment, but no final allotment would be made till the

disposal of the SLP. This order was affirmed and treated as a final order

“when the SLP was disposed of by the order dated 31% March, 2009.

- 6. The effect of the aforesard orders was ‘that. the condition No. (VI)

imposed in the Judgment dated 29th August 2008 passed id Anjuman |
CGHS (supra) was partly modlﬁed It was directed in clause (VI) that the
charge sheeted office bearers or members lncludrng former members would
not be eligible for consideration vtzhatsoever t111 they are found blemishless
on acquittal and exoneration in- an}r 1nquuy. by, the Reglstrar Cooperatlve
Societies, albeit the. Supreme Court had“ drrected and permltted that the
application of such persons can bez -Cons»idered fér allotment by the Rule 90
Committee but no final allotment would be made. In other words, the
\allotment process could not be ﬁnalised viz. the members who had been
charge-sheeted in the prosecutions filed by the CBL. According to us, the

petitioners herein are wrongly interpreting the orders passed by the

Supreme Court in the aforesaid SLPs as impiying that the chzrrge sheeted
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membets became entitled to consideration in the draw of lots for allotment
of flats in their names in their respective societies. The said assertion of thev
petitioners is unacceptable and is not in terms of the directions issued by
the Supreme Court.

7. It is the case of the petitioners that members of Saptaparni
Cooperative Group Housing Society Ltd. had conducted a self draw of lots’
in which they had 1ncluded the ame of the pet1t10ners in W.p.(C)

No.11997/2015. Accordmgly, Shr1kant was allotted Flat :No. B 64, Rajbir

Singh was allotted F lat No. B- 14 Jagdl ’?Chander was. allotted Flat No. B-
101 and P.K. Ja1swal was allotted Flat No A 51. Slmllarly, m the case of
IDC Cooperatlve Group Housmg Soc1ety Ltd a self-draw. of lots ‘was held
by the members in January, 2010 and B N S1ngh was allotted Flat No. B-
81. It is pertinent to mentlon that the sa1d draw of lots held in January,
2010 was contrary to Sect1on 77 of the Delhl Cooperatlve Soc1et1es Act

2003 (Act, for short), which for the sake of convenience is reproduCed

below:-

“77. Allotment of plots, flats or houses through
draw of lots.

(1) Allotment of plots of land, flats, houses or other
dwelling units shall be made by the committee of a co-
operative housing society to the members strictly on
the basis of draw of lots only in respect of such
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members whose' enrolment as a member of a co-
operative housing society is found proper in
accordance with the provisions of this Act, rules
framed thereunder and the bye-laws of the cooperative
housing society by the Registrar with the prior
approval of a committee as prescribed and such a draw
of lot shall be conducted by the lessor of the land in
accordance with the terms and conditions of lease.

- (2) If any draw of lot is held in violation of the above
provisions it shall be void and any financial loss on
account of this shall be recovered as arrears of land
revenue from persons who were responsible for it and
such persons shall be debarred from holding any office
in the co-operative. housmg soc1ety in future. -

3) Every rnember ofac :‘-operatlve housmg soc1ety,
whether registered bef €' or after the commencement
of this Act, to whom plots of lands, flats, ,houses_ or
other dwelling units have been allotted, shall be issued
certificate of occupancy: by the co- -operative housing .
society under its seal and-signature in such form, ‘on
such terms and on’ such conditions as may: be
prescribed and such. cemﬁcate shall be issued forthwith
when all the dues-as may be determined and. notlﬁed by
the co-operative housmg 3001ety are duly paid by the
member. : :

Admittedly, the lessor of thelandln thé“ pres‘ent case is the Delhi
Development Authority and, therefore, the mandate of Section 77 is that the
draw of lots shall 'k‘)e conducted by the Delhi Development Authority.
There was also violation of the étipulation that the membership should have "
first been approved by the Registrar, Cooperative Societies. By the orders

dated 6" January, 2009 and 31% March, 2009 in the SLPs, the Supreme
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Court had directed that the Rule 90 Committee shall Ico.nsid¢r the
application of the charge sheeted merﬁbers for allotment, but would not
make any final allotment. Sub-Section (2) to Section 77 of the Act states
that if any draw of lots is held in violation of the above provisions, the
Same shall be void and the financial loss on account of this shall be
recovered as arrears of land revenue from the persons responsible for it and
such persons shall be debarredfromholdmganyofﬁce in the cooperativer
housing sociefy in ﬁatﬁre. vViél'éti’c})n:of the sald sec'tiorliv .i's.g.punishable under
sub-section (7) to .Se_c:.tion 118 oftheAct v’l?he‘ said sﬁb.:sééﬁon stipulates
that if any alflotment of plotv“-",{o.r}} . ﬂa made by the committee is in
contravention éf the provisionsﬁ_';deti Sectlon 77(1"), the comr{;ittee and its
members responsible could bepumshedw1th1mpr1sonment, which may
extend to seven years, and theyshallalso behableto payﬁne |
8. The two cooperative socwtles 1n questlon .and 24 others had
condgcted the aforesaid. self dfaw of lots. One of the reasons was the
abnormal delay in the allotment of flats on account of the fact that certain

members and office bearers had been charge sheeted and were facing

- prosecution. Consequently, the innocent members, who had paid in full,

were suffering. In some cases, the records of the society were found to be
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clean and no prosecution was filed by the CBI yet there was a never ending -
wait. The writ petitions ﬁled in the High Court in such cases were disposed
of directing the Registrar, Cooperative Societies to forward the name of the
eligible members.
9.  Faced with the aforesaid alarming situation and discontent, thev
matter was examined by the Lieutenant Governor va Delhi. By the
notification published in theDelhlGazette, Part-IV dated 17" October,
2011, in exercise of 'powéf 'coﬁféfrEd-"gnder ..S.ecfior_l_l 127 of the Act, the.
Lieutenant Goverﬁor was pleaée"dfit‘(vé): reguiéfise the dfaW"Qflf’lots conducted
by the 26 cooperative socie”ti}es 1nclud1ngthe two co-opefativé societies in
question, condQning the violatiqn.fcv)fv‘-, éj;i;—é_eptién (1) to Sectfén 77 of the
Act as a dne-time exempt»iori;; The éXerﬁptiofn(_’ in___the v.“c”:ase of IDC'
Cooperative Group Housing S.ovci‘ejj,t_).f” Ltd wassubject .-tolthe outcome of
SLP (C) Nos. 4802-032011.
10. The terms and conditions stipﬁlatéd for regularisation in the
notification dated 17™ October, 2011 stated :- |

“2) The allotment would be provisional in nature and

indemnity bond on non-judicial stamp paper of

Rs.100/- has to be submitted by members as well as

- president/secretary of the society. = Separate affidavit
ahs (sic) to be filed by the members & Secretary of the
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Society to the effect that they had no objection to the
manner of conduct & outcome of the self draw.

3) The regularization of self-draw shall be subject to
payment or penalty by each member who have carried
- out self draw without the approval of RCS as follows:-

1.  Owners of 02 bedrooms houses-Rs. 15,000/-
2. Owners of 03 bedroom houses-Rs.15,0007-
3.  Owners of 04 bedroom houses- Rs. 25000/-

4) One time exemption in-r/o.self draw society of
restricted only upto the prov151on of 'section 77(1) of
DCS Act-2003.” ' :

The said not1ﬁcat1on also expressl"'- and T‘learly postulated that the members

and other office bearers who had been _ harge sheeted by the CBI would
not be given benefit of the said regur‘larls'at'lon and their names should not

be sent to the Delh1 Development Authorlty tlll the cr1m1na1 cases pending

societies. Clause (1) of the -afo_resald notrﬁcat-’rgn, r’eads:-

“1) However, the members and other office
bearers of the CBI investigated societies, who have
been [sic (charge)] sheeted by-CBI shall not get the
benefit of such regularization and their names shall not
be sent to DDA till the criminal cases pending against
them are finally decided as in the case of other CBI
investigated societies.”
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11.  The petitioners in support of their contention that the aforesaid clause

(1) should be struck down and is invalid, have relied on Rule 20 of Delhi
Cooperative Societies Rules, 2007, which reads as under:-

“20. Disqualification of membership

(1). No person shall be eligible for admission as a
member of a co-operative society if he:-

(a) has applied to be- adjudicated an insolvent or is an
undischarged insolvent; or-

(b) has been ‘sentenced fOr any effence other than an
offence of a. political character or an - offence not
involving moral turpltude and -dishonesty and a perlod
of five years has not elapsed from the date of explry of
the sentence, or

(c) In the case of membershlp of a co- operatlve
housing society, '

(i) owns a residential heuse or a plot of land: for

construction of residential house ine any of the approved

or un-approved colonies “or other localities in the .

National Capital Territory of Delhi, in his own name or

in the name of his spouse or any-of dependent children,

on lease hold or free-hold basm of on-power of attorney ‘
or on agreement for sale: Provided that above clause

shall not be applicable, |

(a) in case of co-sharers of property whose share is less
than 66.72 sq. metres of land; or if the residential |
property devolves on him by way of inheritance; - |

(b) in case of a person who has acquired property on
power of attorney or through agreement for sale and on
conversion of the property from leasehold to freehold
on execution of conveyance deed for it, if such person
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applies for the transfer of membership of the housing
society concerned,

(ii) deals in purchase or sale of immovable properties

“either-as principal or as agent in the National Capital

Territory of Delhi; or

(iii) his spouse or any of his dependent children is a
member of any other cooperative housing society.

(2). Notwithstanding anything contained in the rules or
the bye-laws of the co- operative society, if a person
becomes, or has already, become a member, subject to
any disqualification spec:1ﬁed in sub-rule (1), he shall
cease to be ‘a member from the date  when the

disqualifications =~ were incurred. However,- before

disqualifying a member,. the’ ‘Registrar shall glve an
opportunity ‘of person'}"f,ﬁhearlng to the concemed
member and the somety

(3). A person who ceases “to be a member of a co-

operative society under. subs tule (2), shall not “be -

entitled to exercise rights of memberships or incur
l1ab111ty as member with:effect from the date of order
passed by the Reglstrar referred to ifi: sub-rule (2) but
as from the date he becomes a creditor-of the co-
operative society in- respect. of the amount due to him
on account of paid up share capital,” deposit, cost of
land deposited or any-ether.amount paid by him to the
co-operative society as its member. As from the date of
his ceasing to be a member of the society under sub-
rule (2), the amount standing to his credit shall be paid
to him by the co-operative society within three months

and if the co-operative society is already under

liquidation, the amount due to him will be credited as a
debt due to a third party from the co-operative society.

(4). If any question as to whether a member has
incurred any of the disqualification referred to in sub-
rule (1) arises, it shall be referred to the Registrar for
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decision. The decision of the Registrar in this behalf
shall be final and binding on all concerned. The
Registrar shall not delegate- this power to any other
person appointed to assist the Registrar.”

It is highlighted that the said Rule and the two orders passed by the

" Supreme Court dated 6™ January, 2009 and 31% March, 2009 were

considered by a Division Bench of this Court in W.P.(C) No. 2908/2014

titled Sanjay Bajaj & Ors. Vs. Registrar of Co-operative Societies and

Ors. and vide order dated: 28th March, 2016, ;it*was held as under:-

“8. This. Court 1S of the. op1n10n that the- tenor:of the
1mpugned notlﬁcatlen/order datéd 17.10.2011. clearly
suggests that the allotment of flats to members in:the
26 listed societies where self draws were conducted
was a subject matter of cons1derat10n The L.G.
exercising powers under the Act directed that the self
draw “would not be regularlsed in the cases of those
charge-sheeted by the CBI. The entire 1mpugned order
clearly states that-it is. only in-the cases of-self: draw
where the issue- of regularisation arises. For purposes
of that benefit, the names of the members -.who were
given allotment otherwise: than in.accordance with the
Act and Rules - would not-be.considered if any of them
are charge-sheeted. However, one cannot infer or
deduce that the said order is per se applicable to all
situations. In other words, if a member who is
otherwise qualified is entitled to be considered in
accordance with the provisions of the Act and Rules
and is not subjected to any of the disqualification set
out in either Section 22 or Rule 20 (particularly Rule
20(i)(b) which talks of conviction in criminal
~ proceedings as a bar, the entitlement to be considered
in a draw of lots cannot be ruled out at all. This Court
is fortified by the conclusion further on account of the
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fact that that Rule 90 spells out only one consequence,
i.e., that the concerned individual is not permitted to
contest the elections. In other words, barring a
conviction after completed proceedings in a duly
conducted criminal trial, a member who is merely
charge-sheeted cannot be precluded from participation
in the draw of lots. Any other interpretation would be
contrary to the Act and even the Rules. It is well settled
that even the rule making authority cannot exceed the
parent enactment. In this case, the rule making
authority clearly envisioned only one circumstance,

, disqualification upon..conviction of a member.
Clearly, that situation has not-arisen and some of the
members, i.., the present petitioners' are named in a
charge-sheet. In the casé.of one petitioner - apparently
even charges have not been framed ”

This judgment also refers to the’iorde‘r;date‘d,'l 2™ September, 2013 passed in
W.P.(C) No.5588/2013 filed by S.P. Saxenia, who was also the:

in the SLP mentioned above. Th‘ef»erdef dated 12" September,'§2013 reads :-

“The first prayer in the present Writ Petition is for
issuance of 4 writ; order or direction in:the’ nature of
certiorari thereby quashmg/settlng aside. the minutes of
the meeting dated. 1ith August;’ 2010 recorded by the
Committee constitutéd-under Rulé 90 of the Delhi
Cooperative Societies Rules, 2007 in so far as the same
relate to the refusal by the said Committee to
recommend the name of the Petitioner to DDA for
allotment and consequently declare the order dated
26th July, 2013 as null and void and inoperative. The
second prayer of the Petitioner is for a direction to the
Respondent No.l to recommend the name of the

* Petitioner to DDA for holding draw of lots for

allotment of a draw-in favour of the Petitioner.

Page15 of 21
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On the last date of hearing we had issued notice to the

Respondent No.1, Registrar of Cooperatlve Societies
and directed him to be present in person today. The
Registrar is present in person today and states that in
view of the orders of this Court and of the Hon’ble
Supreme Court dated 5th December, 2008 passed in
CC No.15738/2008 which orders were made absolute
on 31st March, 2009, the application made by the
Petitioner for allotment -of flat shall be considered
under Rule 90 of the Delhi Cooperative Societies
Rules, 2007 and the name of the Petitioner in case the
Petitioner is found eligible; will be recommended for
allotment to DDA. Learned counsel for.the Petitioner
states on instructions from the Petitioner who is present
in Court today that the Petitioner is satlsﬁed with the
aforesaid statement made b the: Registrar CoOperatlve
Societies since the final allotment has been’ stayed by
the Hon’ble Supreme Court :

In view of the aforesald statement of the Registrar,
Cooperative Societies which .is taken on record,
nothing further survives:to-be'considered in the instant
petition, which i is accordmgly dlsposed of.” :

12.  Learned counsel for the respondent Governrnent;ofNational Capital
Territory of Delh1 on the other hand rehes on the Judgment dated 5™ May,
2015 passed in W.P.(C) No. 519/2012 Manohar Lal & Anr. Vs. The
Registrar, Cooperative Group Housing Society & Ors.

13.  Manohar Lal, by way ot“ the said writ petition, had challenged _the.

notification dated 17"

October, 2011 issued by the Lieutenant Governor
under Section 127 of the Act giving one-time exemption to the self-draw of

lots held by the Cooperative societies vfrorn the applicability of Section
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77(1) of the Act. The aforesaid decision refers to the various contentions

raised herein and examines the genesis of the dispute, referring to W.P.(C)

No.10066/2004, titled Yogi Raj Krishna Cooperative Group Housing -

Society Ltd. v. Delhi Development Authority & Anr., wherein the scam

involving builders and.architects who had illegally managed registration of
societies with either fake membership or be lending names of their friends
a_nd. relatives to complete the meml;ershlp to enable registration. These
illegalities, it was ob'servedr- had 1édi:tﬂe Di;/i'éibn.Béﬁéh of this Court in
Yogi Raj Kmshna Coopel attve Group Housmg Soczety Lta’ (supra) to
direct the CBI mvest1gat10n A two member Commlttee compr1smg of Mr.
Government of Delhi for, mter :»ahau sugges-tmg meas.ures for-verification of
membership etc. There was consultatlon w1thm the concerned department
at the highest level, before the ﬁotlﬁcatlon.dated 17th October, 2011 was

issued. The decision observes that it was impossible for the Legislature to

contemplate every possible factual situation and that the provisions of the

Act were incapable of meeting complex situations that had arisen in the

course of the working of the Act. The notification was upheld holding that

rigorous application of some of the provisions could itself result in
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frustrating the very object and purpose of the enactment instead of
advancing them. So long as the power was exercised in advancement and
furtherance of the objectives of the Act, the exercise of the said power
would not be struck down. The Division Bench specifically noted and
highlighted that only such persons, whc would meet the requirements of
the statutory provisions, as well as the Rules and had complied with the
financial modalities imposed 'b& “the society, would be entitled to
~ regularisation. There were adequate safeguards pr0v1ded in the notlﬁcatxon
dated 17" October 2011, as it had speclﬁcally excluded the charge sheeted

members and ofﬁce bearers from 1ts amblt Such membcrs and office

bearers were not to be granted the bene.ﬁt-of regularisation, and their names

were not to be sent to the Delhi Development Authenty We would like to
“quote the relevant portlon from the Manohar Lal & ‘Another (supra)
which reads as under:-

“45. We consequently find substance in'the submission .
of learned counsel for the respondents that in issuance
of the notification dated 17th October, 2011, the
Government has taken a careful view after application
of mind to the facts which emerged by deciding to
exempt the 26 societies from the applicability of
Section 77 of the Act and regularising the centre of
place. We see that the respondents have issued the
notification carefully inasmuch as the notification has
excluded members and other office bearers of the CBI
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investigating societies who have been charge-sheeted
by the CBI shall not get the benefit of such
regularisation and their names shall not be sent to the
DDA till criminal cases pending against them are
finally decided. The regularisation is subject to payment
of penalties for the self draw which have been
prescribed. The exemption is only one time and
restricted to the application of the provisions of Section
77(i) of the Delhi Cooperative Societies Act, 2003.”

14. Learned counsel for the petitioner has submitted that the decision of
Division 'B;:nch in Sanjay Bajaqj andOrs (supra) would be squarely
applicable, for the said decision e;lép,,r_éfer‘s'(tc-) the ,n(_')*t‘i:ﬁcv:ation*dated 17“‘ .
October, 2011 and. the dlrectlonswerelssued Quc; members who were
charge sheeted and were facmgcnmmal prosecutioﬁ. However, the
argument, as raised, overlooks a crltlcaland pregnant fact Wh';ch 1S cléarly
notiped and elucidated in San]ayBajaj and Ors. »_(supra). ;l“he' Division
Bench was conscio.us of the not1ﬁcat1on c.lat.fe(.i 178 s"Oétbbér, 2011 and
clause (1) thereof, which hadexcludedmembers .and other officer bearers
of CBI investigated societies. Thenot1ﬁcat1on dated 17" October, 2011

was applicable to cases wherever there was a self draw of lots and the

members had sought the benefit of said self-draw. It was emphasised and

stressed that no self-draw of lots had been conducted in the case of Sanjay

Bajaj and Ors. (supra) and the petitioriers therein had sought allotment of
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flat on the strength of their membership. The relevant portion of the

decision in Sanjay Bajaj and Ors. (supra) reads:-

a <« Tt is argued by the writ petitioners that the directions
= : sought to be relied upon by the Registrar cannot be
applied blindly and that it is applicable only in the cases
of members of Societies who were given the benefit of
draw of lots wherever there was a self draw. In the
present case, however, no “self draw” was conducted
and the petitioners claim to be entitled to allotment of a
flat on the strength of their memberships. Leamned
Counsel also. relies upen the: ‘Delhi “Cooperative
- : Societies Act and- the Rules framed . thereéunder to
submit that barring Rule-90, which expressly. stipulates
that such members who indulge in any irregularity in
respect of draw of lots: are_not permitted to contest
election in any ofﬁce--iﬂv’.’the’S_bciety, and there is no
disqualification. Counsel ‘relies upon Section 22 and
Rule 20.” :

XX XXX

«7... The entire impugned order-clearly- states that it is
only in the cases of self-draw where: the issue of
regularisation arises. For purposes of that benefit, the
names of the members. - who were given allotment
otherwise than in accordance with the Act and Rules -
would not be considered if any of them are- charge-
sheeted. However, one cannot infer or deduce that the
said order is per se applicable to all situations...” '

'15.  1In these circumstances and when the Division Bench in Sanjay Bajaj
and Ors. (supra) had itself made the said distinction, it will not be
appropriate and correct to apply the ratio to set aside and nullify clause (1)

" of the notification dated 17" October,.2016. The ratio of the-decision is
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Sanjay Bajaj and Ors. (supra) woﬁld clearly not be applicable, for the.
Division Benéh, while making the said pronouncement and expounding the
ratio, had itself drawn the critical distinction. It is an accepted and adrﬁitted
position that the petiﬁoners herein pursuant to the said draw of lots, ére in
occupation of flats and thus, there has been a violation of Section 77(1) of
the Act. In such ci_rcumstanceé, we do not think that the ratio of the
decision in Sanjay Bajaj and Ors(supra) W,Qul‘d*help‘ and assist the case of
the petitioner. In fact, the decisiéﬁnd'ateq 5”; VIj‘vIay,:Z@lSi in Manohar Lal &
Anr. (supra) Wouid be squarélyvi";ppj__ihéél%lé.,vIt is 1n thls é%gntext that we
have reproduced the prayers madebythepetltloners in pa;;agf;aph 1 above.

The directions as sought cannot be granted |

16. In view of the aforesaid discussion, we do_not find any merit in the
present writ petitions and the pleas raised by the petitioners. The writ

petitions are dismissed. In the facts of the-casé, there will be no order as to

costs.

bl
(SANJIV KHANNA)
JUDGE
Stm rhe f«apk
(SUNITA GUPTA)
‘ 'S JUDGE '
SEPTEMBER /4 , 2016/NA - .
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